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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 


1930 (7 U.S.C. 499a et seq.), and the United States Warehouse Act 
(7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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COURT DECISION 


WILLOW CROSSING DaIRY FARM, INC. v. HARDIN. W.D. 
Pa. May 28, 1971. Granting Government’s motion 
to dismiss for lack of jurisdiction—Court appeal 
not timely filed—Time for filing accrues from “date 
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(No. 14,322) 


In re ROCKY FORD COOPERATIVE CREAMERY, INC. AMA Docket 
No. M 187-6. Decided January 4, 1972. 


Application to dismiss granted—Failure to state grievance 


Petitioner pro se. 
Dennis Becker and James Grasso for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER GRANTING APPLICATION TO DISMISS 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). 


The petitioner, a handler under Order No. 137 (7 CFR 1137) 
complains that a billing of petitioner by the market administrator 
of the order: is erroneous. 


Respondent filed an application to dismiss the petition pursuant 
to section 900.52(c) of the applicable rules of practice (7 CFR 
Part 900, subpart 900.50 et seq.) for failure of petitioner to state 


1 
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its grievance clearly and fully. Petitioner did not file an answer 
to the application to dismiss. 


The petition states as petitioner’s grievance that “. . . the audi- 
tor chose to use an erroneous addend and change a correct total. 
...” As respondent urges, this is not specific and explanatory 
enough to meet the requirements of section 900.52(c) of the rules 
of practice. 


The application to dismiss is granted and the petition is dis- 
missed. Of course by virtue of the provisions of the rules of 
practice involved, an amended petition may be filed within 20 
days after the date hereof. 


(No. 14,323) 


In re LEHIGH VALLEY COOPERATIVE FARMERS. AMA Docket No. 
M 2-31. Decided January 21, 1972. 


Withdrawal of petition 
Decision by Thomas J. Flavin, Judicial Officer 


WITHDRAWAL OF PETITION 


In this proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), petitioner attacks the validity 
of provisions of Order No. 2 (7 CFR Part 1002) regulating the 
handling of milk in the New York-New Jersey marketing area. 


On January 12, 1972, petitioner filed a document withdrawing 
its petition with prejudice. The withdrawal is part of an agree- 
ment with the United States for payment of obligations due from 
petitioner under Order No. 2. 


Accordingly, the petition is considered withdrawn with preju- 
dice. 





WILLOW CROSSING DAIRY FARM, INC. v. HARDIN 3 
Cite as 31 A.D. 3 


(No. 14,324) 


In re ROCKY FORD COOPERATIVE CREAMERY, INC. AMA Docket No. 
M 187-5. Decided January 27, 1972. 


Dismissal—On motion of petitioner, without prejudice 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), petitioner has requested that 
its petition be dismissed without prejudice. It is so ordered. 


COURT DECISION 


WILLOW CROSSING DAIRY FARM, INC. v. CLIFFORD M. HARDIN, 
Secretary of Agriculture. Decided May 28, 1971. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA 


OPINION 


ROSENBERG, District Judge 


This matter is before me on the defendant’s Motion to Dismiss, 
and cross-motions for summary judgment. The plaintiff sought a 
review of a determination of the Secretary of Agriculture which 
concluded that the plaintiff was not a “producer-handler” within 
the meaning of 7 C.F.R. 1036.14. 


An appeal from this determination was filed in this Court pur- 
suant to 7 U.S.C. § 608(c) (15) (B) which provides, inter alia, 
that “The District Courts of the United States in any district in 
which such handler is an inhabitant, or has his principal place 
of business, are vested with jurisdiction in equity to review such 
ruling, provided a bill in equity for that purpose is filed within 
twenty days from the date of the entry of such ruling... .” 


The plaintiff is a Pennsylvania Corporation with its principal 
office and place of business in Hempfield Township, Westmoreland 
County, Pennsylvania, and therefore within the Western District 
of Pennsylvania. Jurisdiction is properly vested in this Court if 
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the complaint was timely filed. The ruling which is appealed here 
was entered on September 2, 1970, and the complaint was not 
filed with the Clerk of Court until September 28, 1970. Because 
of the expiration of 26 days between the entry of judgment and 
the filing of the complaint, the defendant argues that this Court 
is without jurisdiction to hear the appeal, and that therefore the 
complaint should be dismissed. 


At argument, counsel for the plaintiff did not contest the fact 
that the ruling which the plaintiff seeks to appeal was entered 
on September 2; that the plaintiff received notice of the ruling 
on September 4, and that counsel for the plaintiff received a copy 
of the ruling on September 8, 1970. Counsel for the plaintiff 
argues that because he did not receive notice of the ruling until 
September 8, the twenty day period should run from that date 
and, consequently, the filing of the complaint on September 28 
was within the statutory period. 


In Switchmen’s Union v. Board, 320 U.S. 297, 301 (1943), it 
was held that “Congress for reasons of its own decided upon the 
method for the protection of the ‘right’ which it created. ... All 
constitutional questions aside, it is for Congress to determine how 
the rights which it creates shall be enforced.” And, “when judi- 
cial review is available and under what circumstances, are ques- 
tions .. . that depend on the particular Congressional enactment 
under which judicial review is authorized.” Labor Board v. 
Cheney Lumber Co., 327 U.S. 385, 388 (1946). While counsel 
for the parties were unable to cite any appellate determinations 
of the issue in question, it has been held that the section of the 
Act providing for judicial review of a determination by the 
Secretary of Agriculture is an exclusive remedial procedure 
United States v. Wood, 61 ¥.Supp. 175 (D.C.Mass. 1945). 


The fundamental provisions underlying judicial review of ad- 
ministrative determinations is embodied in the Administrative 
Procedure Act, 5 U.S.C. § 701 et seq., which provides for redress 
to the courts by one “.. . suffering legal wrong because of agency 
action, or adversely affected or aggrieved by agency action within 
the meaning of a relevant statute...” 5 U.S.C. § 702. “. . . [J]udi- 
cial review of ... administrative action is the rule, and nonreview- 
ability an exception which must be demonstrated,” Barlow v. 
Collins, 397 U.S. 159, 166 (1970), and “. . . only upon a showing 
of ‘clear and convincing evidence’ of a contrary legislative intent 
should the courts restrict access to judicial review.” Abbott 
Laboratories v. Gardner, 387 U.S. 186, 141 (1967). 
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Where statutory jurisdiction is conferred on a district court 
to hear appeals from an administrative agency, such action is 
predicated on an individual’s pursuing his remedies within the 
bounds prescribed in the applicable statute. Mack v. Finch, 318 
F.Supp. 478 (W.D.Pa. 1970). Thus, in this case, where Congress 
mandated specific jurisdictional requirements and especially pro- 
vided the time in which an appeal was to be filed, the question of 
whether or not the district court jurisdiction is properly invoked 
depends upon a resolution of the meaning of the term “entry of 
such ruling,” as embodied in the Congressional intent. 


It does not appear that our courts have been called upon to 
interpret this phrase in relation to the Agricultural Adjustment 
Act, under which this suit is brought. Since no peculiar inter- 
pretation has been placed upon the term “entry,” it will be inter- 
preted as it is normally employed. ‘‘The word is frequently used, 
particularly in commercial law and in practice, as referring to 
the act of committing to writing, or of recording in a book... 
and has been defined as meaning the act of making or entering 
a record, or a setting down in writing of particulars .. .” 30 C.J.S. 
at page 724. “ ‘Entry’, or entering, is ordinarily synonymous with 
recording. It connotes a greater duty than or additional to, that 
preservation which is the essence of filing.” The Washington, 
16 F.2d 206, 208 (C.A. 2, 1926). It is the clerical procedure of 
recording. Neely v. Merchants Trust Co. of Red Bank, N.J., 110 
F.2d 525, (C.A. 3, 1940). 


The Act does not specify that the time to perfect an appeal is 
to run from the time of receipt of the ruling. But since it does 
clearly state that the twenty day period runs from the entry of 
that ruling which was on September 2, 1970, it is obvious accord- 
ing to the Act’s tenor that the instant complaint was not timely 
filed in accordance with Congressional intent. I am accordingly 
precluded from gaining jurisdiction over the subject matter, and 
the defendant’s motion to dismiss the complaint must be granted. 
The cross motions for summary judgment, being moot, are there- 
fore dismissed. 
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James E. Andrews for complainant. 
Vineski, Brann and Williams, Canton, Pa., for respondent. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amerded and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on November 5, 1971, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On December 1, 1971, respondent filed an answer in which it 
admits the jurisdictional allegations of the Complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order with the findings of fact and con- 
clusions, for the purpose of this proceeding only, based upon the 
allegations contained in the Complaint. Complainant has recom- 
mended that the cease and desist order consented to by respondent 
be issued. Complainant has also recommended that respondent 
not be suspended as a registrant under the Act, because respon- 
dent has demonstrated that the deficit in its custodial account for 


shippers’ proceeds has been eliminated. 


FINDINGS OF FACT 
1. (a) Valley Stockyards, Inc., hereinafter referred to as the 


respondent, is a corporation with its principal place of business 
located at Athens, Pennsylvania. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing Valley Stockyards, Inc., Athens, Pennsylvania, a posted stock- 
yard under the Act, hereinafter referred to as the Stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. Respondent, during the period from January 28, 1971, 
through July 29, 1971, failed to maintain and use properly its 
custodial account for shippers’ proceeds, thereby endangering the 
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faithful and prompt accounting therefor and payment of the 


portions thereof due the owners or consignors of livestock, in 
that: 


(a) As of January 28, 1971, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in the 
amount of $77,501.18 and had, to offset such checks, cash in said 
bank account in the amount of $27,308.72 and deposits in transit 
of $16,329.79, resulting in a deficiency of $33,862.67 in funds 
available to pay shippers’ proceeds; and 


(b) As of July 29, 1971, respondent had outstanding checks 
drawn on its custodial account for shippers’ proceeds in the 
amount of $76,952.10 and had, to offset such checks, cash in said 
bank account in the amount of $12,560.86 and deposits in transit 
of $4,495.99, resulting in a deficiency of $59,895.25 in funds 
available to pay shippers’ proceeds. 


Such deficiencies were due, in part, to respondent’s failure to 
deposit in its custodial account for shippers’ proceeds, within the 
time prescribed by the regulations, an amount equal to the pro- 


ceeds receivable from sales of consigned livestock at the stock- 
yard. 


3. On or about the dates and in the transactions set forth below, 
in connection with sales of livestock consigned to respondent for 
sale on a commission basis, respondent prepared and issued ac- 
counts of sale to the consignors of such livestock which failed to 


show the full, true, and correct names of the purchasers of the 
livestock, as follows: 


Date No. of Designation of Purchaser 
1971 Consignor Head Shown on Account of Sale 
July 12 Harvey O. Hirt 1 5 

July 12 " 1 PP 

July 12 Robert Moore 1 2 

July 12 Harrison Wales 3 9 

July 12 - 1 6 

July 12 - 1 Tr 

August 2 Steve Sterling 1 4 

August 2 Kenneth Ward 1 T.H. 


4. Respondent, during the period from November 16, 1970, 
through August 30, 1971, regularly and consistently financed 
Thomas Thiede, Forest City, Pennsylvania, an independently 
operating and separately registered dealer, in that respondent 
permitted Thiede to delay making payment for his weekly live- 
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stock purchases at the stockyard for periods of from two to three 
weeks following such purchases. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has violated sections 307 and 312(a) of the Act (7 
U.S.C. 208 and 213(a)) and section 201.42 of the regulations (9 
CFR 201.42). 


By reason of the facts set forth in Finding of Fact 3' herein, 
respondent has violated sections 307 and 312(a) of the Act, supra, 
and section 201.43 of the regulations (9 CFR 201.43). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has violated sections 307 and 312(a) of the Act, supra, 
and section 201.61(a) of the regulations (9 CFR 201.61(a)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection with 
respondent’s operations as a market agency, shall cease and de- 
sist from: 


1. (a) Failing to deposit in its custodial account for shippers’ 
proceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)), an amount equal to the proceeds 
receivable from sales of consigned livestock; and 


(b) Failing to otherwise maintain its custodial account for 
shippers’ proceeds in conformity with the provisions of section 
201.42 of the regulations (9 CFR 201.42). 


2. Issuing accounts of sale to consignors of livestock which 
fail to show the true and correct names of the purchasers of the 
livestock. 


3. Financing the livestock purchases of any independently 
operating and separately registered dealer or dealers. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


R. L. TATE 11 
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(No. 14,326) 
In re R. L. TATE. P&S Docket No. 4589. Decided January 5, 1972. 


Consent order—Cease and desist 


Respondent is ordered to cease and desist from failing to pay, when due, the 
full purchase price of livestock purchased in commerce, and is also 
ordered to keep adequate records. 


Jerome S. Ducrest for complainant. 
McWhorter, Cobb and Johnson, Lubbock, Texas, for respondent. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.). The com- 
plaint filed by the Administrator, Packers and Stockyards Ad- 
ministration on November 15, 1971 charges that respondent vio- 
lated various provisions of the Act and the regulations. In his 
answer respondent admits the jurisdictional allegations in the 
complaint and submits to the jurisdiction of the Secretary in the 
matter, neither admits nor denies the remaining allegations, 
waives oral hearing and the report of the Hearing Examiner 
and, for the purposes of this proceeding only, consents to the 
issuance of a specified order, with findings of fact and conclusions 
based upon the allegations contained in the complaint as the 
findings of fact and conclusions of the Secretary, requiring him 
to cease and desist from the practices complained of in the com- 
plaint. Complainant has recommended that the order consented 
to by respondent be issued. 


FINDINGS OF FACT 


1. (a) R. L. Tate, hereinafter referred to as the respondent, 
is an individual whose address is Box 725, Big Spring, Texas. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock, in commerce, for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock for his own account and as a 
market agency buying livestock on commission, in commerce. 











PACKERS AND STOCKYARDS ACT, 1921 
Cite as 31 A.D. 11 


2. The Farmers and Ranchers Commission Company, Lubbock, 
Texas and Cattlemen’s Commission Company, Lubbock, Texas, 
hereinafter collectively referred to as the stockyards, at all times 
material herein were posted stockyards subject to the Act. 


3. (a) Respondent, in connection with his operations as a 
dealer, on or about the dates and in the transactions set forth 
below, purchased livestock at the stockyards, and, in purported 
payment therefor issued checks which were returned unpaid by 
the bank upon which they were drawn because respondent did 
not have sufficient funds on deposit in the account upon which 
such checks were drawn to pay such checks, as follows: 


Date of Date of Amount of 


Purchase Check Check Payee 

3-11-71 3-12-71 $15,821.35 Farmers & Ranchers Comm. Co., 
Lubbock, Texas 

4-15-71 4-16-71 11,864.23 Farmers & Ranchers Comm. Co., 
Lubbock, Texas 

4-15-71 4-16-71 4,176.31 Farmers & Ranchers Comm. Co., 
Lubbock, Texas 

4-16-71 4-16-71 2,996.86 Cattlemen’s Comm. Co., 
Lubbock, Texas 

4-16-71 4-16-71 11,502.84 Cattlemen’s Comm. Co., 


Lubbock, Texas 


(b) Respondent, in connection with his operations as a 
dealer, on or about the dates and in the transactions described 
and listed in sub-paragraph (a) above, purchased livestock, at the 
stockyards, and failed to pay, when due, the full purchase price 
for such livestock. 


4. Respondent, during the period from March 1 through April 
16, 1971, failed to keep accounts, records, and memoranda which 
fully and correctly disclosed all transactions involved in his busi- 
ness as a dealer and market agency buying on commission under 
the Act in that respondent failed to keep and maintain (1) a 
general ledger of accounts showing assets, liabilities, and net 
worth; (2) a cash receipts and cash disbursements journal; (3) 
a daily record of livestock purchases and sales and purchase in- 
voices and accounts of sale supporting such purchases and sales; 
(4) a record of checks issued in connection with purchases and 
sales of livestock; (5) a livestock inventory and failed to make 
monthly reconciliations of his bank accounts used in his livestock 
operations. 
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CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 3 and 4 
hereof, respondent has violated sections 312(a) and 401 of the 
Act (7 U.S.C. 213(a), 221) and section 201.43(b) of the regula- 
tions (9 CFR 201.43 (b)). 


Inasmuch as respondent has consented that an order be issued 
-requiring him to cease and desist from the practices complained 
of in the complaint and complainant has recommended that such 
an order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Issuing checks, or drafts, in payment for livestock pur- 
chased, in commerce, without having and maintaining sufficient 
funds on deposit in the bank account upon which they are drawn 
to pay such checks or drafts; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased, in commerce. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer and as a market agency subject to the Act, in- 
cluding among other things, a general ledger of accounts, a daily 
record of livestock purchases and sales; a cash receipts and cash 
disbursements journal; a complete and accurate record of checks 
issued; a livestock inventory; and purchase invoices and accounts 
of sale to support his dealer livestock purchase and sale opera- 
tions. Respondent shall make monthly reconciliations of his bank 
accounts used in his livestock operations. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 


(No. 14,327) 


In re FARMERS TRI-COUNTY AUCTION, INC. P&S Docket No. 4586. 
Decided January 5, 1972. 


Consent order—Cease and desist 
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Respondent is ordered to cease and desist from maintaining its account for 
shippers proceeds in an improper manner and from issuing insufficient 
funds consignment proceeds checks. 


Thomas E. Bundy for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter refer’ .d to as the Act, instituted by a complaint 
filed on November 9, 1971, by the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charging 
that respondent violated various provisions of the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.), hereinafter 
referred to as the regulations. 


On December 10, 1971, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. Com- 
plainant has also recommended that respondent not be suspended 
as a registrant under the Act since there are no longer any de- 
ficiencies in its custodial bank account for shippers’ proceeds. 


FINDINGS OF FACT 


1. (a) Farmers Tri-County Auction, Inc., hereinafter referred 
to as respondent, is a corporation with its principal place of busi- 
ness located at Scenery Hill, Pennsylvania. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing Farmers Tri-County Auction, Inc., Scenery Hill, Pennsyl- 
vania, a posted stockyard under the Act, hereinafter referred to 
as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and buying and selling live- 
stock in commerce for its own account; and 
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(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce, and as a dealer to 
buy and sell livestock in commerce. 


2. Respondent, during the period from February 1, 1971 
through May 38, 1971, failed to maintain and use properly its 
custodial account for shippers’ proceeds thereby endangering the 
faithful and prompt accounting therefor and payment of the 
portions thereof due the owners or consignors of livestock in that: 


(a) As of February 1, 1971, respondent had outstanding 
checks drawn on its “Custodial Account for Shippers’ Proceeds” 
in the amount of $45,468.32 and had to offset said checks, cash in 
said bank account in the amount of $7,098.07, deposits in transit 
in the amount of $4,829.05, and no proceeds receivable resulting 
in a deficiency of $33,541.20 in funds available to pay shippers’ 
proceeds. 


(b) As of May 3, 1971, respondent had outstanding checks 
drawn on its “Custodial Account for Shippers’ Proceeds” in the 
amount of $36,157.65 and had to offset said checks, cash in said 
bank account in the amount of $24,538.23, deposits in transit in 
the amount of $2,632.36, and no proceeds receivable resulting in 
a deficiency of $8,987.06 in funds available to pay shippers’ pro- 
ceeds. 


(c) Such deficiencies were due, in part, to respondent’s 
failure to deposit in his custodial account for shippers’ proceeds, 
within the time prescribed by the regulations, an amount equal 
to the proceeds receivable from the sale of consigned livestock. 


3. Respondent, in connection with its operations as a market 
agency in commerce, on or about the dates and in the transac- 
tions set forth in paragraph III of the complaint, and in divers 
other transactions on such dates, issued checks in purported pay- 
ment of the net proceeds from the sale of livestock consigned on 
a commission basis, which checks were returned unpaid by the 
bank upon which they were drawn because respondent did not 
have sufficient funds on deposit in the account upon which such 
checks were drawn. 


CONCLUSIONS 


By reason of the facts contained in finding of fact 2 herein, 
respondent has violated sections 307 and 312(a) of the Act (7 
U.S.C. 208 and 2138(a)) and section 201.40, 201.41 and 201.42 
of the regulations (9 CFR 201.40, 201.41 and 201.42). 











PACKERS AND STOCKYARDS ACT, 1921 
Cite as 31 A.D. 13 


By reason of the facts contained in finding of fact 3 herein, 
respondent has violated sections 307 and 312(a) of the Act (7 
U.S.C. 208 and 213(a)) and section 201.43(a) of the regulations 
(9 CFR 201.43 (a) ). 


Inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, its successors, its officers, directors, agents, and 
employees, directly or through any corporate or other device, in 
connection with respondent’s operations as a market agency shall 
cease and desist from: 


1. (a) Failing to deposit in its custodial account for shippers’ 
proceeds, before the close of the next banking business day after 
consigned livestock is sold, the proceeds from the sale of con- 
signed livestock that are collected or received on the day of sale, 
and an amount equal to the proceeds receivable from the sale of 
livestock that are due from (1) the respondent; (2) any owner, 
officer or employee of the respondent; or (3) any buyer to whom 
respondent has extended credit. 


(b) Failing to deposit in its custodial account for shippers’ 
proceeds before the close of the third banking business day after 
consigned livestock is sold an amount equal to all the proceeds 
receivable from the sale of consigned livestock, whether or not 
such proceeds have been collected or received by respondent. 


2. Using shippers’ proceeds or funds received for the purchase 
of livestock for purposes of its own or make such use or disposi- 
tion of funds in its possession or control as will endanger or im- 
pair the faithful and prompt accounting for and payment of such 
portion thereof as may be due the consignor or shipper of live- 
stock or other persons having an interest therein of which interest 
respondent has knowledge. 


3. Issuing checks to any person in payment of the net proceeds 
resulting from the sale of consigned livestock without having and 
maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks. 


This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the sixth day after 
service upon respondent. Copies hereof shall be served upon the 
parties. 


B & B LIVESTOCK, INC. 17 
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(No. 14,328) 


In re B & B Livestock, INc. P&S Docket No. 4583. Decided 
January 5, 1972. 


Consent order—Suspension of registration (7 days) 


Respondent is ordered to cease and desist from failing to pay, when due, 
the full purchase price of livestock purchased in commerce and is sus- 
pended as a registrant for a period of seven days. 


Thomas E. Bundy for complainant. 
Respondent pro se. 


Decision by Judicial Officer Donald A. Campbell 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on November 8, 1971, by the Packers and Stockyards Admin- 
istration, United States Department of Agriculture, charging 
that respondent violated various provisions of the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.), hereinafter 
referred to as the regulations. 


On December 10, 1971, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) B & B Livestock, Inc., hereinafter referred to as the 
respondent, is a corporation with its principal place of business 
located at RD 1, Smithton, Pennsylvania. 


(b) Respondent, at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for its own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 
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2. (a) Respondent in connection with its operation as a dealer 
on or about the dates and in the transactions set forth in para- 
graph II(a) of the complaint, purchased livestock in commerce, 
and in purported payment therefor issued checks which were re- 
turned unpaid by the bank upon which they were drawn because 
respondent did not have sufficient funds on deposit in the account 
upon which such checks were drawn. 


(b) Respondent, on or about the dates and in the transac- 
tions specified in paragraph II(a) of the complaint, purchased 
livestock in commerce and failed to pay, when due, the full amount 
of the purchase price for such livestock. 


CONCLUSIONS 


By reason of the facts contained in finding of fact 2 herein, 
respondent has violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.48(b) of the regulations (9 CFR 201.43- 
(b) ). 


Inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, its successors, its officers, directors, agents, and 
employees, directly or through any corporate or other device, in 
connection with respondent’s operations as a dealer shall cease 
and desist from: 


(1) Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks. 


(2) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 7 days. 


This order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon the respondent. Copies hereof shall be served upon 
the parties. 


PETER TRACE 19 
Cite as 31 A.D. 19 


(No. 14,329) 


In re PETER TRACE d/b/a PETER TRACE STOCKYARDS. P&S Docket 
No. 4570. Decided January 5, 1972. 


Consent order—Suspension of registration for 14 
days and thereafter while insolvent 


Respondent is ordered to cease and desist from failing to pay, when due, 
the full purchase price of livestock purchased in commerce and is 
suspended as a registrant for 14 days and thereafter while insolvent. 
Respondent is also ordered to maintain adequate records. 


Henry F. Rompage for complainant. 
Harry A. Speich, Mineral Point, Wis., for respondent. 


Decision by Judicial Officer Donald A. Campbell 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by complaint filed on October 27, 1971 by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 


wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). 


On November 11, 1971, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations and consents to the 
issuance of a specified order containing findings of facts and 
conclusions based upon the allegations of the complaint. Com- 


plainant has recommended that the order consented to by the 
respondent be issued. 


FINDINGS OF FACT 


1. (a) Peter Trace d/b/a Peter Trace Stockyards, hereinafter 
referred to as the respondent, is an individual with his principal 
place of business located at Mineral Point, Wisconsin 53565. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying ‘and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 
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2. Respondent’s current liabilities presently exceed his current 
assets. As of June 30, 1971, respondent had current liabilities 
totaling $31,088.00 and current assets totaling $11,125.00, result- 


ing in an excess of current liabilities over current assets of 
$19,963.00. 


3. (a) Respondent, in connection with his operations as a 
dealer, on or about the dates and in transactions set forth in 
paragraph III of the complaint, purchased livestock in commerce, 
and in purported payment therefor issued checks which were re- 
turned unpaid by the bank upon which they were drawn because 
respondent did not have sufficient funds on deposit in the account 
upon which such checks were drawn. 


(b) Respondent, on or about the dates and in the transac- 
tions specified above, purchased livestock in commerce and failed 
to pay, when due, the full amount of the purchase price for such 
livestock. 


4. (a) Respondent, in connection with his operations as a 
dealer on or about the dates and in the transactions set forth in 
paragraph IV of the complaint, purchased livestock in commerce 
and failed to pay, when due, the full amount of the purchase price 
for such livestock. 


(b) As of June 30, 1971, there remained unpaid by respon- 
dent a total of $17,704.96 for purchases set forth in paragraphs 
III and IV(a) of the complaint. 

5. Respondent, in connection with his business as a dealer, 
failed to keep accounts, records, and memoranda which fully and 
correctly disclosed all transactions involved in his business as a 
dealer under the Act in that the respondent failed to keep and 
maintain 


(1) a general ledger of accounts showing assets, liabilities, 
income, expenses, and net worth; 


(2) a cash receipts and cash disbursement journal; 
(3) a purchase and sales journal; 

(4) sales invoices, scale tickets and cancelled checks; 
(5) monthly reconciliation of bank accounts. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


—_— a ~~ 
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By reason of the facts alleged in Findings of Fact 3 and 4 here- 
in, respondent has wilfully violated section 312(a) of the Act, 
(7 U.S.C. 213(a)), and section 201.43(b) of the regulations (9 
CFR 201.43 (b)). 


By reason of the facts set forth in Findings of Fact 5 herein, 
respondent has violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks; and 


2. failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions in his business as a 
market agency or a dealer subject to the Act including a general 
ledger of accounts showing assets, liabilities, income, expenses, 
and net worth; a cash receipts and cash disbursement journal; 
purchases and sales journal; sales invoices, scale tickets and can- 
celled checks; and a monthly reconciliation of his bank account. 


Respondent is suspended as a registrant under the Act for 14 
days and thereafter until such time as he shall demonstrate that 
he is no longer insolvent. When respondent demonstrates that he 
is no longer insolvent, a supplemental order will be issued in this 
proceeding terminating this suspension. 


The order shall become effective on the sixth day after service 
thereof on the respondent. Copies hereof shall be served upon the 
parties. 


(No. 14,330) 


In re CARRINGTON LIVESTOCK SALES, INC. P&S Docket No. 4561. 
Decided January 5, 1972. 
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Consent order—Cease and desist 


Respondent is ordered to cease and desist from engaging in business under 
the act without having adequate bond coverage. 


Henry F. Rompage for complainant. 
C. T. Sanders, Kansas City, Mo., for respondent. 


Decision by Judicial Officer Donald A. Campbell 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by complaint filed on October 20, 1971 by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). 


On November 15, 1971, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations and consents to the 
issuance of a specified order containing findings of facts and 
conclusions based upon the allegations of the complaint. Com- 
plainant has recommended that the cease and desist order con- 
sented to by the respondent be issued. Complainant has also 
recommended that respondent not be suspended as a registrant 
under the Act, inasmuch as respondent has complied with the 
bonding requirements of the Act and the regulations. 


FINDINGS OF FACT 


1. (a) Carrington Livestock Sales, Inc., hereinafter referred 
to as the respondent, is a corporation with its principal place of 
business located at Carrington, North Dakota 58421. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Carrington Livestock Sales, Inc., a stockyard posted 
under and subject to the provisions of the Act, hereinafter re- 
ferred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 
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2. Based on the volume of business as disclosed in its annual 
report for the period January 1, 1970, through December 31, 
1970, respondent was required, under the Act and the regula- 
tions, to increase from $20,000.00 to $50,000.00 the amount of 
bond or bond equivalent maintained to secure the performance 
of its market agency obligations. Respondent was notified on or 
about August 13, 1971, of the required increase in its bond or 
bond equivalent coverage. Notwithstanding such notice, respond- 
ent has continued to engage in the business of a market agency 
selling livestock on a commission basis in commerce, without 
furnishing the required additional bond or bond equivalent cover- 
age. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, respond- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required 
under the Packers and Stockyards Act and the regulations with- 
out filing and maintaining a reasonable bond or its equivalent, 
as required by the Act and the regulations. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 14,331) 


In re TRENTON LIVESTOCK, INC. P&S Docket No. 4540. Decided 
January 5, 1972. 


Consent order—Cease and desist 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond coverage. 
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Henry F. Rompage for complainant. 
Respondent pro se. 


Decision by Judicial Officer Donald A. Campbell 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by complaint filed on September 27, 1971 by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). 


On November 15, 1971, respondent filed an answer in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations and consents to the 
issuance of a specified order containing findings of facts and 
conclusions based upon the allegations of the complaint. Com- 
plainant has recommended that the cease and desist order con- 
sented to by the respondent be issued. Complainant has also 
recommended that respondent not be suspended as a registrant 
under the Act, inasmuch as respondent has complied with the 
bonding requirements of the Act and the regulations. 


FINDINGS OF FACT 


1. (a) Trenton Livestock, Inc., hereinafter referred to as the 
respondent, is a corporation whose address is Trenton, North 
Carolina 28585. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for its own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which was maintained by the respondent 
to secure the performance of its livestock obligations under the 
Act was terminated on September 1, 1971. Respondent was noti- 
fied by mail on July 26, 1971, of such termination and was in- 
formed that it should not continue its livestock operations after 
termination of its surety bond without adequate bond coverage or 
its equivalent as required under the Act and the regulations. Not- 
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withstanding such notice, respondent has continued its opera- 
tions as a dealer buying and selling livestock in commerce, with- 
out filing and maintaining a reasonable bond or its equivalent. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, respond- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)) and sections 201.29 and 201.30 of the regulations (9 CFR 
201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 14,332) 


In re CARL GISTINGER, JESSE GISTINGER and W. F. LAWHORN. 
P&S Docket No. 4569. Decided January 7, 1972. 


Consent order—Cease and desist 


Respondents, registered as a market agency, are ordered to cease and desist 
from purchasing for their own speculative accounts livestock consigned 
to them for sale on a commission basis, and from issuing untrue or in- 
complete accounts of sale. 


Samuel J. Harris for complainant. 
Cuba & Johnson, Temple, Texas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 











PACKERS AND STOCKYARDS ACT, 1921 
Cite as 31 A.D. 25 


seq.), instituted by a complaint filed on October 22, 1971, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that respondents violated certain 
provisions of the Act and the regulations thereunder (9 CFR 
201.1 et seq.). 


Respondents have filed an answer in which they admit the 
jurisdictional allegations of the complaint, neither admit nor 
deny the remaining allegations, waive oral hearing and the re- 
port of the Hearing Examiner, and for the purposes of this pro- 
ceeding and for such purposes only, consent to the issuance of a 
specified order with findings of fact and conclusions based on the 
allegations of the complaint. Complainant has recommended that 
the order consented to by respondents be issued. 


FINDINGS OF FACT 


1. (a) Carl Gistinger, Jesse Gistinger and W. F. Lawhorn, 
hereinafter referred to as the respondents, are partners doing 
business as Falls County Livestock Auction with their principal 
place of business located in Marlin, Texas, 76661. 


(b) Respondents, at all times material herein, were: 


(1) Engaged in the business of conducting and operat- 
ing the Falls County Livestock Auction, posted under and subject 
to the provisions of the Act, hereinafter referred to as the stock- 
yard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. Respondents, during the period March 1, through July 12, 
1971, in the 24 separate transactions as set forth in paragraph II 
of the complaint, purchased for their own speculative accounts, 
livestock which had been consigned to the respondents for sale 
on a commission basis. 


3. Respondents, in connection with their operations as a mar- 
ket agency, issued accounts of sales to consignors of livestock as 
set forth below, which failed to show the true names of the 
partners as purchasers of consigned livestock and the purchasers’ 
relationship to the market agency, copies of which were retained 
as part of respondents’ books and records. 
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Date No. of Buyers Identification 
1971 Consignor Head On Account of Sale 
March 29 L. J. Bennett 2 37 

April 5 A. H. Allen 2 37 

May 10 E. W. Ehlers 1 34 

May 17 Albert Hagerfeld 8 Jack-2 

May 17 Lazy J. Farm 1 Jack-4 

May 17 Lazy J. Farm 1 Jack-2 

June 21 L. F. Barley 1 Jack-1 

June 28 W. P. Appleby 1 Jack-1 

July 5 Curtis Adams 2 31 

July 12 C. E. Phariss 5 Jack-2 

July 12 R. S. Williams 3 Jack-5 

CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, it concluded that respondents have violated sections 307, 
312(a) and 401 of the Act (7 U.S.C. 208, 213(a) and 221) and 
sections 201.43(a), 201.47 and 201.57(a) of the regulations (9 
CFR 201.48(a), 201.47, 201.57 (a)). 


Inasmuch as respondents have consented to the issuing of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondents, individually and as partners with each other or 
with any other person or persons, in connection with their opera- 
tions as a market agency, shall cease and desist from: 


1. Purchasing livestock from consignment for resale for their 
own speculative accounts; and 


2. Issuing accounts of sale which fail to show the true and cor- 
rect name of the buyer of consigned livestock. 


The order shall become effective on the sixth day after service 
upon respondents and copies hereof shall be served upon the 


parties. 
(No. 14,333) 
In re HoGs, INc. P&S Docket No. 4582. Decided January 7, 1972. 


Consent order—Suspension of registration 
(14 days and thereafter while insolvent) 
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Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


201.1 et seq.). 


order consented to by respondent be issued. 


FINDINGS OF FACT 


is a corporation located at Chalmers, Indiana 47929. 


stock in commerce for its own account; and 


dealer to buy and sell livestock in commerce. 


2. (a) Respondent’s current liabilities exceeded 


assets of $65,100.12. 


rent assets. 


Respondent is ordered to cease and desist from failing to pay, when due, 
the full purchase price of livestock purchased, issuing insufficient funds 
checks, and is suspended as a registrant for 14 days and thereafter 
while insolvent. Respondent is also ordered to keep adequate records. 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on November 8, 1971, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that respondent violated certain 
provisions of the Act and the regulations thereunder (9 CFR 


Respondent has filed an answer in which it admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and the report of the 
Hearing Examiner, and for the purposes of this proceeding and 
for such purposes only, consents to the issuance of a specified 
order with findings of fact and conclusions based on the allega- 
tions of the complaint. Complainant has recommended that the 


1. (a) Hogs, Inc., hereinafter referred to as the respondent, 


(b) Respondent, at all times material herein, was: 
(1) Engaged in the business of buying and selling live- 


(2) Registered with the Secretary of Agriculture as a 


assets on August 30, 1971. As of said date, respondent had cur- 
rent liabilities totaling $65,340.49, and current assets totaling 
$240.37, resulting in an excess of current liabilities over current 


(b) Respondent’s current liabilities presently exceed its cur- 
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3. Respondent, in connection with its operations as a dealer on 
or about the dates set forth below and at divers other times dur- 
ing the month of August 1971, purchased livestock in commerce, 
and in purported payment therefor issued checks which were 
returned unpaid by the bank upon which they were drawn be- 
cause respondent did not have sufficient funds on deposit in 
the account upon which such checks were drawn. 


Date No. of Head 

of and Amount of 
Check Species Purchased From Check 
8-17-71 17 Hogs Hollis May $ 682.18 
8-18-71 42 Hogs Boyd Everham 1,661.80 
8-20-71 41 Hogs Joe Schwartz 1,590.48 
8-23-71 11 Hogs John Peters 385.14 
8-26-71 91 Hogs Larry Davis 1,100.00 


4. Respondent, in connection with the transactions set forth 
in Finding of Fact 3 above and at divers other times during the 
month of August 1971, purchased livestock in commerce and 
failed to pay, when due, the full purchase price of such livestock. 


5. Respondent, during the period from July 1, 1971, through 
August 11, 1971, in connection with its business as a dealer, failed 
to keep accounts, records, and memoranda which fully and cor- 
rectly disclose all transactions involved in its business under the 
Act. Respondent, during such period, failed to keep and main- 
tain a general ledger of accounts showing assets, liabilities, in- 
come, expenses, and capital or net worth. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
it is concluded respondent is insolvent within the meaning of 
the Act (7 U.S.C. 204). 

By reason of the facts set forth in Findings of Fact 3, 4, and 5 
herein, it is concluded that respondent has wilfully violated sec- 
tions 312(a) and 401 of the Act (7 U.S.C. 213(a) and 221), and 
section 201.43(b) of the regulations (9 CFR 201.43(b)). 

Inasmuch as respondent has consented to the issuance of the 


order set forth below and Complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its successor, its officers, directors, agents, and 
employees, directly or through any corporate or other device, in 
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connection with respondent’s operations as a dealer, shall cease 
and desist from: 


1. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; and 


2. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness as a dealer subject to the Act including, among others, a 
general ledger of accounts showing assets, liabilities, income, ex- 
penses and capital or net worth. 


Respondent is suspended as a registrant under the Act for a 
period of 14 days and thereafter until it demonstrates that it is 
no longer insolvent. When respondent demonstrates that it is 
no longer insolvent, a supplemental order will be issued in this 
proceeding terminating this suspension after the expiration of 
the 14-day period. 


This order shall become effective on the sixth day after service 
upon respondent and copies hereof shall be served upon the 
parties. 


(No. 14,334) 


In re FRED R. GREEN AND CHARLOTTE GREEN, d/b/a ELDON HoG 
MARKET. P&S Docket No. 4618. Decided January 12, 1972. 


Consent order—Suspension of registration 
(15 days for false weighing) 


Respondents are suspended as registrants under the act for a period of 15 
days for violations of the act in connection with the weighing of live- 
stock at other than true and correct weights. 


Dona Kahn for complainant. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
filed on January 12, 1972, by the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, alleging 
that the respondents engaged in acts and practices in violation 
of the provisions of the Act and the regulations thereunder (9 
CFR Part 201), hereinafter referred to as the regulations. 


Respondents have filed an answer in which they admit the 
jurisdictional allegations of the Complaint, neither admit nor 
deny the remaining allegations, waive oral hearing and the report 
of the Hearing Examiner, and for the purposes of this proceeding 
and for no other purposes, consent to the issuance, without fur- 
ther notice, of a specified order containing findings of fact and 
conclusions based upon the allegations contained in the Com- 
plaint. Complainant has recommended that the order consented 
to by respondents be issued. 


FINDINGS OF FACT 


1. Fred R. Green and Charlotte Green are partners, doing busi- 
ness as Eldon Hog Market, hereinafter referred to as the re- 
spondents, with their principal place of business at Eldon, 
Missouri. 


2. Respondents are, and at all times material herein were, en- 
gaged in the business of buying and selling livestock in commerce 
for their own account, and registered as a dealer with the Secre- 
tary of Agriculture. 


8. Respondents operate a daily buying station at Eldon, Mis- 
souri and sell the livestock purchased at their buying station 
to various packers located in the states of Kansas, Illinois, Indi- 
ana and Missouri. 


4. Respondents, in four transactions during the month of 
October, 1971 in connection with the purchase of 11 head of live- 
stock in commerce on a weight basis at their buying station: 
(1) knowingly weighed the livestock at a total of 87 pounds less 
than their true and correct weights; (2) issued scale tickets and 
accounts of purchase to the sellers of the livestock on the basis 
of such false weights, copies of which tickets and accounts were 
made a part of respondents’ books and records; and (3) paid the 
sellers for said livestock on the basis of such false weights. 
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5. Respondents, during the month of October, 1971, in con- 
nection with the weighing of livestock purchased in commerce on 
a weight basis by respondents at their buying station, failed to 
operate their livestock scale in accordance with INSTRUCTIONS 
FOR WEIGHING LIVESTOCK issued on September 8, 1968, by 
the Packers and Stockyards Administration, in that the respond- 
ents weighed livestock when said scale was back-balanced 14 
pounds. 


CONCLUSIONS 


By reason of the facts set forth in findings of fact 4 and 5, 
respondents have wilfully violated sections 307, 312(a) and 401 
of the Act (7 U.S.C. 208, 213(a), 221) and sections 201.49, 201.55, 
201.71, 201.73-1 of the regulations (9 CFR 201.49, 201.55, 201.71, 
201.78-1). R. D. Bryan, 29 A.D. 816 (1970) and cases cited there- 
in on p. 823-824. 


On this basis and inasmuch as the complainant has recom- 
mended the issuance of the order consented to by the respond- 
ents, the order will be issued. 


ORDER 


Respondents Fred R. Green and Charlotte Green, individually 
and as partners with each other or with other persons, in connec- 
tion with their purchases of livestock in commerce, shall cease 
and desist from: 


1. Weighing livestock at other than the true and correct 
weights; 


2. Issuing scale tickets and accounts of purchase to sellers of 
livestock on the basis of false and incorrect weights; 


3. Paying the sellers of livestock on the basis of false and in- 
accurate weights; and 


4. Failing to operate livestock scales in accordance with the 
INSTRUCTIONS FOR WEIGHING LIVESTOCK. 


Respondents shall keep accounts, records, and memoranda that 
fully and correctly disclose all transactions involved in their busi- 
ness under the Act, including, among other things, scale tickets 
and accounts of purchase which show the true and correct 
weight of livestock purchases by respondents on a weight basis. 
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Respondents are suspended as registrants under the Act for a 
period of 15 days. 


This Order shall become effective on January 16, 1972. Copies 
thereof shall be served upon the parties. 


(No. 14,335) 


In re HIGHMORE LIVESTOCK EXCHANGE. P&S Docket No. 4543. De- 
cided January 13, 1972. 


Consent order—Cease and desist 


Respondent is ordered to cease and desist from failing to maintain its ac- 
count for shippers proceeds in accordance with regulations, permitting 
owners, etc., to purchase livestock consigned to it for sale on a commis- 
sion basis, and issuing untrue or incomplete accounts of sale. 


Samuel J. Harris for complainant. 
Churchill, Sauer & Manolis, Huron, S.D., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on September 29, 1971, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging that respondent violated cer- 
tain provisions of the Act and the regulations thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which it admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and the report of 
the Hearing Examiner, and for the purposes of this proceeding 
and for such purposes only, consents to the issuance of a speci- 
fied order with findings of fact and conclusions based on the 
allegations of the complaint. The order consented to by respond- 
ent contained a provision which suspends respondent as a regis- 
trant under the Act until such time respondent demonstrates 
that the deficit in its custodial account for shippers proceed has 
been eliminated. Complainant has filed a recommendation in 
which it is stated that respondent has demonstrated that the 
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deficit in the account has been eliminated and in which complain- 
ant recommends that the order consented to by respondent be 
issued without the suspension provision. 


FINDINGS OF FACT 


1. (a) Highmore Livestock Exchange, hereinafter referred to 
as the respondent, is a corporation with its principal place of 
business located at Highmore, South Dakota. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Highmore Livestock Exchange, posted under and subject 
to the provisions of the Act, hereinafter referred to as the stock- 
yard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. Respondent, during the period from March 11, 1971, through 
May 6, 1971, failed to maintain and use properly its custodial 
account for shippers’ proceeds, thereby endangering the prompt 
accounting therefor and payments of the portions thereof due 
the owners or consignors of livestock, in that: 


(a) As of April 5, 1971, respondent had outstanding checks 
drawn on its custodial account for shippers’ proceeds in the 
amount of $205,427.96, and had to offset such checks, cash in 
said bank account in the amount of $101,817.42, and other debits 
in the amount of $11.02, resulting in a deficiency of $103,599.52 
in funds available to pay shippers’ proceeds. 


(b) As of May 3, 1971, respondent had outstanding checks 
drawn on its custodial account for shippers’ proceeds in the 
amount of $68,345.68, and had to offset such checks, cash in said 
bank account in the amount of $36,903.38, deposits in transit and 
other debits in the amount of $9,533.18, resulting in a deficiency 
of $21,909.12 in funds available to pay shippers’ proceeds. 


(c) Respondent failed to deposit in its custodial account for 
shippers’ proceeds, within the time prescribed by the regulations, 
an amount equal to the proceeds receivable from sales of con- 
signed livestock. 
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3. Respondent, at the stockyard, on or about the dates and in 
the transactions listed below and in other transactions at divers 
other times during the period from January 7 through April 1, 
1971, permitted Jesse Shaull, President and Manager of respond- 
ent, to purchase for his own speculative account livestock con- 
signed to respondent for sale on a commission basis. 


Date of Number Amount 
Purchase of Head of 
(1971) Purchased Purchase 
Jan. 7 13 $ 2,277.66 
Jan. 14 155 29,509.90 
Jan. 21 101 14,197.01 
Jan. 28 55 9,710.93 
Feb. 11 46 6,810.28 
April 1 8 1,901.90 


4. Respondent, at the stockyard, on or about the dates and in 
the 15 transactions listed in paragraph IV of the complaint and 
in other transactions at divers other times during the period of 
January 7 to April 1, 1971, in accounting to consignors for the 
sale of their livestock, failed to transmit or deliver to the con- 
signors full, true and correct accounts of such sales in that 
respondent issued accounts of sale which showed mere nick- 
names or numeral designations as the purchasers of their live- 
stock instead of the true and correct names of the purchasers, 
copies of which incomplete and incorrect accounts of sale were 
made a part of the accounts and records of respondent. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, 3, and 
4 herein, it is concluded that respondent has wilfully violated 
sections 307, 312(a) and 401 of the Act (7 U.S.C. 208, 213(a) 
221) and sections 201.42, 201.48(a), 201.57 and 201.59 of the 
regulations (9 CFR 201.42, 201.43(a), 201.57, 201.59.) In asmuch 
as respondent has consented to the issuance of the order set 
forth below and complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, shall cease and 
desist from: 
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1. Failing to deposit in its custodial account for shippers’ 
proceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from sales of consigned livestock; 


2. Failing to otherwise maintain its custodial account for ship- 
pers’ proceeds in conformity with the provisions of section 201.42 
of the regulations (9 CFR 201.42) ; 


3. Permitting owners, officers, or employees to purchase for 
speculative purposes livestock consigned to it for sale on a com- 
mission basis; and 


4. Issuing and retaining as a part of its records copies of ac- 
counts of sale which fail to show the true and correct names of 
the buyers of consigned livestock. 


This Order shall become effective on the sixth day after service 
upon respondent and copies hereof shall be served upon the 
parties. 


(No. 14,336) 


In re JARVIES MEAT PACKING Co., INC. P&S Docket No. 4590. 
Decided January 13, 1972. 


Consent order—Cease and desist 


Respondent, a packer under the act, is ordered to cease and desist from failing 
to pay, when due, the full purchase price of livestock purchased. 


Henry F. Rompage for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by complaint filed on November 19, 1971 by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 
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On December 27, 1971, respondent filed an answer in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations and consents to the 
issuance of a specified order containing findings of facts and 
conclusions based upon the allegations of the complaint. Com- 
plainant has recommended that the order consented to by the 
respondent be issued. 


FINDINGS OF FACT 


1. (a) Jarvies Meat Packing Co., Inc., hereinafter referred to 
as the respondent, is a corporation with its principal place of 
business located at Albuquerque, New Mexico. 


(b) Respondent is, and at all times material herein was, en- 
gaged in the business of buying livestock in commerce for pur- 
poses of slaughter and manufacturing meats and meat food prod- 
ucts for sale and shipment in commerce. 


(c) Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 


2. Respondent, in connection with its operations as a packer in 
commerce, on or about the dates and in the transactions set forth 
in paragraph II of the complaint, purchased livestock for slaugh- 
ter and failed to pay, when due, the full purchase price of such 
livestock. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, respond- 
ent has violated section 202(a) of the Act (7 U.S.C. 192(a)), and 
section 201.43(b) of the regulations (9 CFR 201.43(b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, employeees and suc- 
cessors, directly or through any corporate or other device, in 
connection with respondent’s operations as a packer, shall cease 
and desist from failing to pay, when due, the full purchase price 
of livestock purchased in commerce. 
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The order shall become effective on the first day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 14,337) 


KENNETH H. VARAH AND LARRY WING d/b/a LIBERAL SALES COM- 
PANY v. LEON DODD AND VONALEE Dopp d/b/a DopD LIVE- 
STOCK COMPANY, AND CANADIAN COMMISSION COMPANY. P&S 
Docket No. 4432. Decided January 14, 1972. 


Corporation not liable for debts of salaried employee 


Where the corporation is not liable for debts of salaried employee, reparation 
is awarded complainants against respondents Leon and Vonalee Dodd. 


W. Hendrix Wolf, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In an informal 
complaint filed August 4, 1970, complainants claimed reparation 
in the amount of $47,909.23, alleging that between April 16, 1970 
and June 24, 1970, they had sold five shipments of hogs and four 
sheep to the Dodd Livestock Company for $98,046.23 and that 
they have only been paid $50,136.90, leaving $47,909.33 unpaid. 


It is also alleged that after said failure to pay the balance, the 
respondents Leon Dodd and Vonalee Dodd caused to be incorpo- 
rated under the laws of Oklahoma the Canadian Commission 
Company, of which they are the beneficial and true owners; that 
they also caused said respondent corporation to be registered 
under the Packers and Stockyards Act and executed a Trust 
Fund Agreement for $5,000.00 as required under the Act in lieu 
of a bond; and that the respondent corporation acquired, and now 
conducts, the same business of Dodd Livestock Company in buy- 
ing hogs under the active management and for the pecuniary 
benefit of the respondent Leon Dodd, using all funds and assets 
of the said Dodd Livestock Company for such purpose. 


Copies of the complaint and of the investigation report, pre- 
pared by the Packers and Stockyards Administration of this 


we 


VARAK v. DODD 39 
Cite as 31 A.D. 38 


Department, and filed in this proceeding pursuant to section 
202.40 of the rules of practice (9 CFR 202.40) were served upon 
the respondents Leon Dodd and Vonalee Dodd on November 23, 
1970; and upon the respondent Canadian Commission Company 
on November 23, 1970. A copy of the investigation report was 
served upon the complainants on November 23, 1970. 


Respondent Canadian Commission Company filed an answer on 
December 7, 1970, admitting it was incorporated on June 30, 
1970, and was registered under the Act, and had established a 
$5,000.00 trust fund in lieu of bond; but denied that it had or 
was using any funds or assets of Dodd Livestock Company ex- 
cept those purchased for a fair and valuable consideration, and 
which had been fully paid for; admitted that Leon Dodd was the 
General Manager as a salaried employee; and requested an oral 
hearing. 


Respondents Leon Dodd and Vonalee Dodd, d/b/a Dodd Live- 
stock Company, did not answer. 


An oral hearing was set for March 17, 1971, at Oklahoma City, 
Oklahoma, but on March 16, 1971, complainants and respondents 
agreed to hold it on that day in connection with three other 
cases, (P. & S. Dockets Nos. 4428, 4430 and 4433), all of which 
were consolidated for the sole purpose of taking oral testimony. 
W. Hendrix Wolf, Office of the General Counsel, served as Pre- 
siding Officer. Complainant was represented by counsel, Jesse J. 
Maynard, Kansas City, Missouri. Respondent Canadian Commis- 
sion Company, was represented by counsel, Robert S. Grove, of 
Oklahoma City. Leon Dodd and Vonalee Dodd, although in de- 
fault as the Dodd Livestock Company, were present in person, 
and participated in the hearing. Leon Dodd testified as a witness. 


At the conclusion of the testimony each party waived oral 
argument. The attorney for the complainants requested thirty 
days within which to file proposed findings of fact, conclusions 
and order, and a brief in support thereof; and the attorney for 
Canadian requested thirty days thereafter to reply. Neither of 
these parties filed proposed findings of fact, conclusions, order or 
briefs. 


FINDINGS OF FACT 


1. Complainants, Kenneth H. Varah and Larry Wing, d/b/a 
Liberal Sales Company, are partners and at all times material 
herein were engaged in the business of a dealer and market 
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agency with their principal market the Liberal Sales Company, 
Liberal, Kansas, a posted stockyard under the Act, hereinafter 
referred to as the stockyard. 


2. Respondents Leon Dodd and Vonalee Dodd, d/b/a Dodd 
Livestock Company were partners, engaged in the business of a 
dealer, and at all times material herein were registered under the 
Act as a dealer to buy and sell livestock in commerce for their 
own account, with their principal place of business at Woodward, 
Oklahoma; and will hereinafter be referred to as Dodd Live- 
stock. 


3. Respondent Canadian Commission Company was registered 
under the Act on July 28, 1970, as a corporation buying and sell- 
ing livestock in commerce for its own account as a dealer, with 
its principal place of business at Woodward, Oklahoma. Its offi- 
cers are Glenn Hager, President; Vaugh Shafer, Vice-President; 
and Gayle Hager, Secretary-Treasurer; and it has a Trust Fund 
Account of $5,000.00 deposited with the First State Bank of 
Gage, Oklahoma, as Trustee. 


4. On April 16, 1970, in the ordinary course of their business 
at the stockyard, complainants sold and delivered to Dodd Live- 
stock 541 hogs and 4 sheep and were paid with a check for 
$30,965.65 and a credit of $133.20 owed by Dodd Livestock to 
complainants. On May 7, 1970, complainants sold to Dodd Live- 
stock 502 hogs for $28,926.43 and also received a check in pay- 
ment thereof. These checks were returned by the bank upon 
which they were drawn because of insufficient funds. 


5. Thereafter, Dodd Livestock paid $49,892.08 to complainants 
and gave complainants a note for the remaining $10,000.00 due 
on these two checks. A credit duly owed Dodd Livestock from 
complainant of $11.62 was applied against the account. 


6. Complainants sold Dodd Livestock 368 hogs for $20,678.97 
on May 21, 1970, and 195 hogs for $11,458.51 on June 11, 1970, 
and 12 hogs for $5,883.47 on June 18, 1970, for a total of 
$38,020.95. 


7. A Trust Fund was created with assets of Dodd Livestock 
and the Trustees has paid complainants $5,672.50. 


8. The Canadian Commission Company is an Oklahoma Corpo- 
ration with three incorporators who are the directors and offi- 
cers. Glenn Hager, President, owns all of the five hundred shares 
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and paid $1.00 each for them; and Hager loaned Canadian 
$5,000.00 to start business. 


9. Leon Dodd was hired as Manager of Canadian by Glenn 
Hager, President, at a salary of $100.00 per week and expenses; 
and if the Company made money, he had hoped to receive a 
bonus. He has no written contract and has never received any 
written directions as to his duties, but occasionally receives oral 
advice from Hager. He has never attended a meeting of the Di- 
rectors and does not know if they have ever had one. 


10. Leon Dodd and his wife, and Homer Donnelly, a trucker, 
have signature cards at the bank and are authorized to write 
checks on Canadian. When Leon Dodd was employed by Canadian, 
he transferred to that Company a pick-up truck, stock trailer, 
and tractor which had a valuation of about $3,000.00; and there- 
after, he wrote checks on the Canadian bank account for pay- 
ments of debts owed by Dodd Livestock, one to Jack Taylor for 
$1,346.50, one to Panhandle Livestock Commission Company for 
approximately $1,300.00, one to Dodge City Livestock for $500.00, 
and “a few other small ones;” but this money of Canadian’s 
which he used to pay Dodd debts was money due him for the 
vehicles which he transferred to Canadian, or was salary due him. 


11. The informal complaint was timely filed as to the trans- 
actions beginning May 21, 1970. 


CONCLUSIONS 


The Act requires that a complaint be filed within 90 days of 
the accrual of the cause of action, which in this proceeding would 
begin for each transaction on the date on which the check was 
refused payment upon presentation. Accordingly, on the facts of 
the record, there is no basis to consider the transactions of April 
16, 1970 and May 7, 1970. 


The complaint was timely filed with respect to the remaining 
transactions, however. The amount still owing on the May 21, 
1970 and June 11 and 18, 1970, transactions totals $32,348.45, 
applying the credit from the Trustee. 


Leon Dodd and Vonalee Dodd, a partnership, d/b/a Dodd Live- 
stock Company of Woodward, Oklahoma, for whom the livestock 
were admittedly purchased are liable under the Act for this un- 
paid purchase price of $32,348.45. Northwest Cattle Co. v. Iowa 
City Sales Co., 14 A.D. 276 (1955). Such liability is joint and 
several. 
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Complainants charged that Leon Dodd and Vonalee Dodd caused 
to be incorporated the Canadian Commission Company, and were 
the beneficial and true owners. There is a presumption of corpo- 
ration regularity which usually requires the party seeking to have 
the corporate entity disregarded to come forward with a sub- 
stantial showing that the corporation is really a dummy for the 
person sought to be held liable Pardo v. Wilson Line of Washing- 
ton, Inc., 414 F. 2d 1145 (D.C. Cir. 1969). 


“Piercing the corporate veil’ is a method generally used where 
the corporate entity is used as a cloak or cover for fraud or 
illegality, and the majority or sole stockholder is the party sought 
to be held liable; but it has been held proper where the wife and 
son held an 88% ownership in the company, and the husband and 
father was the true beneficiary. Hudson v. Wylie, 242 F. 2d 435 
(9th Cir. 1957). Although there were checks for over $3,150.00 
issued on Canadian to pay Dodd’s debts, he had transferred equip- 
ment worth about $3,000.00 to Canadian, and was earning $100.00 
per week salary. 


The uncontradicted evidence in this case is that Glenn Hager is 
the sole stockholder, and that Leon Dodd is only the salaried man- 
ager. In general, when a corporate veil is pierced, the person or 
corporation held liable is the one which has made the actual fi- 
nancial investment and has a direct financial stake in the dealings, 
in addition to actual control over the corporation. Burris v. Casa 
Grande, 26 A.D. 125 (1967). 


In order to apply the alter ego theory to this case and hold that 
Canadian is really Dodd, it is necessary to completely ignore the 
fact that Glenn Hager is the sole owner of Canadian, and loaned 
the company $5,000.00. We do not find that Glenn Hager was 
really Dodd Livestock Company or was responsible for Dodd’s 
debts, Olympic Capital Corp. v. Newman, 276 F. Supp. 646 (D.C. 
Cal., 1967) ; or in the alternative, that Dodd is the real owner of 
the $500.00 paid in capital stock and the $5,000.00 on deposit in 
the Trust Fund Agreement at the First State Bank of Gage, 
Oklahoma. 


It is therefore concluded that complainant has failed to meet 
the burden of establishing that Canadian should under the cir- 
cumstances herein be held liable for the debts of the Dodd Live- 
stock Company. 
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ORDER 


Within 30 days from the date of this Order, Leon Dodd and 
Vonalee Dodd shall pay to the complainants, as reparation, the 
sum of $32,348.45 with interest on said sum at the rate of 8% 
per annum from June 1, 1970, until paid. The complaint is dis- 
missed as to Canadian Commission Company. 


Copies hereof shall be served upon the parties. 


(No. 14,338) 


In re ROYAL J. ALEXANDER AND ALPHA B. ALEXANDER. P&S 
Docket No. 4558. Decided January 18, 1972. 


Consent order—Cease and desist 


Respondents consented to the issuance of an order requiring them to cease 
and desist from failing to comply with the financial, trust account and 
recordkeeping requirements of the act. 


Samuel J. Harris for complainant. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on October 18, 1971, by the 
Packers and Stockyard Administration, United States Department 
of Agriculture, charging that respondents violated certain provi- 
sions of the Act and the regulations thereunder (9 CFR 201.1 
et seq.). 


Respondents have filed an answer in which they admit the 
jurisdictional allegations of the complaint, neither admit nor deny 
the remaining allegations, waive oral hearing and the report of 
the Hearing Examiner, and for the purposes of this proceeding 
and for such purposes only, consent to the issuance of a specified 
order with findings of fact and conclusions based on the allega- 
tions of the complaint. The order consented by respondents con- 
tained a provision which suspended them “as registrants under 
the Act until they demonstrate that they are no longer insolvent 
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and that the deficit in their custodial account for shippers’ pro- 
ceeds has been eliminated.” 


Complainant has filed a recommendation in which it is stated 
that the respondents are no longer insolvent and that they have 
eliminated the deficit in their custodial account and in which com- 
plainant recommends that the order consented by the respondents 
be issued without the suspension provision. 


FINDINGS OF FACT 


1. (a) Royal J. Alexander and Alpha B. Alexander, hereinafter 
referred to as the respondents, are partners d/b/a LaFontaine 
Live Stock Sale, with their principal place of business located at 
LaFontaine, Indiana 46940. 


(b) Respondents are, and at all times material herein were: 


(1) Engaged in the business of conducting and operat- 
ing the LaFontaine Live Stock Sale, posted under and subject to 
the provisions of the Act, hereinafter referred to as the stock- 
yard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard and buying and selling live- 
stock in commerce for their own account; and 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. (a) Respondents’ current liabilities as of March 31, 1971, 
exceeded their current assets. As of said date, respondents had 
current liabilities totaling $90,188.20 and current assets totaling 
$56,021.60, resulting in an excess of current liabilities over cur- 
rent assets of $34,166.60. 


(b) Respondents’ current liabilities, as of July 31, 1971, 
exceeded their current assets. As of said date, respondents had 
current liabilities totaling $114,083.29 and current assets totaling 
$85,766.69, resulting in an excess of current liabilities over cur- 
rent assets of $28,316.60. 


3. Respondents, during the period from March 31, 1971, 
through July 31, 1971, engaged in the business of a market 
agency and dealer in commerce, notwithstanding the fact that 
during such period respondents’ current liabilities exceeded their 
current assets. 
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4. Respondents, during the period from March 31, 1971, 
through July 31, 1971, used funds received as proceeds from the 
sale of consigned livestock for purposes of their own and pur- 
poses other than the payment of lawful marketing charges and 
the remittance of net proceeds to shippers, thereby endangering 
the faithful and prompt accounting therefor and payment of the 
portions thereof due the owners or consignors of livestock, in 
that: 


(a) As of March 31, 1971, respondents had outstanding checks 
drawn on their custodial bank account in the amount of 
$75,430.94, and had with which to offset such checks cash in said 
bank account in the amount of $6,295.59 and current proceeds 
receivable in the amount of $22,290.09, resulting in a deficiency 
of $46,845.26 in funds available to pay shippers’ proceeds. 


(b) As of July 31, 1971, respondents had outstanding checks 
drawn on their custodial account in the amount of $54,734.18, 
and had with which to offset such checks cash in said bank ac- 
count in the amount of $370.36, deposits in transit in the amount 
of $2,420.17, and no current proceeds receivable, resulting in a 
deficiency of $51,943.65 in funds available to pay shippers’ pro- 
ceeds. 


(c) Such deficiencies were due in part to respondents’ use of 
custodial funds to purchase livestock on a dealer basis for 
respondents’ own account. 


5. Respondents, in connection with their operations as a mar- 
ket agency, on or about the dates and in the 5 transactions set 
forth in paragraph V of the complaint, and in divers other trans- 
actions, sold livestock at the stockyard on a commission basis 
and in purported payment of the net proceeds due the consignor 
thereof, issued checks which were returned unpaid by the bank 
upon which they were drawn because respondents did not have 
sufficient funds on deposit in the account upon which such checks 
were drawn. 


6. Respondents, in connection with their operations as a mar- 
ket agency, on or about the dates and in the 8 transactions set 
forth in paragraph VI of the complaint, and in divers other 
transactions, sold livestock at the stockyard on a commission 
basis and failed to remit to the owners or consignors, when due, 
the net proceeds derived from the sale of their livestock. 


7. Respondents, during the period from on or about March 31, 
1971 through July 31, 1971, in connection with their market 
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agency and dealer operations subject to the Act, failed to keep 
accounts, records and memoranda which fully and correctly dis- 
close all transactions involved in their business. Respondents 
during such period failed to keep (1) a general ledger of accounts 
showing assets, liabilities, income, expenses and net worth or 
capital; (2) a complete record of accounts receivable; and (3) 
monthly reconciliation of bank accounts. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
it is concluded that respondents were insolvent on the dates 
stated therein within the meaning of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 3, 4, 5, 6, 
and 7 herein, it is concluded that respondents have wilfully vio- 
lated sections 307, 312(a), and 401 of the Act (7 U.S.C. 208, 
213(a) 221) and sections 201.40, 201.41, 201.42 and 201.43(a) of 
the regulations (9 CFR 201.40, 201.41, 201.42 and 201.48(a)). In- 
asmuch as respondents have consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondents, individually and as partners with each other or 
with other persons, shall cease and desist from: 


(1) engaging in business in commerce while their current 
liabilities exceed their current assets; 


(2) failing to maintain their custodial account for shippers’ 
proceeds in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42) ; 


(3) using funds received as proceeds from the sale, in com- 
merce, of livestock handled on a commission basis for purposes 
of their own and purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to 
shippers; 


(4) issuing checks to consignors in payment of the net pro- 
ceeds due from the sale of livestock sold on a commission basis 
without having and maintaining sufficient funds on deposit in 
the bank account upon which they are drawn to pay such checks; 
and 
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(5) failing to remit to consignors, when due, the net proceeds 
due from the sale of livestock sold on a commission basis. 


Respondents shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in 
their business as a market agency and dealer subject to the Act, 
including (1) a general ledger showing assets, liabilities, income, 
expenses and net worth or capital; (2) a properly maintained ac- 
counts receivable journal; and (3) periodic reconciliations of 
their custodial and general bank accounts. 


This Order shall become effective on the sixth day after serv- 
ice upon respondent and-copies hereof shall be served upon the 
parties. 


(No. 14,339) 


In re HUGO SALES COMMISSION, INC. P&S Docket No. 4532. De- 
cided January 18, 1972. 


Consent order—Cease and desist 


Respondent consented to the issuance of an order requiring it to cease and 
desist from failing to comply with the trust account, conflict of interest 
and recordkeeping requirements of the act. 


Thomas E. Bundy for complainant. 
C. T. Sanders, Kansas City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on September 2, 1971, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing that respondent violated various provisions of the Act and 
the regulations issued thereunder (9 CFR 201.1 et seq.), herein- 
after referred to as the regulations. 


On December 22, 1971, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, states that 
“prior to the filing of the Complaint herein action was taken to 
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place its custodial account for shippers’ proceeds in proper bal- 
ance in accordance with the applicable regulations in effect under 
the provisions of the Packers and Stockyards Act as referred to 
in the Complaint,” waives oral hearing and the report of the 
Hearing Examiner, and consents to the issuance of a specified 
order with findings of fact and conclusions based on the allega- 
tions of the complaint. Complainant has recommended that the 
order consented to by respondent be issued. Complainant has also 
recommended that respondent not be suspended as a registrant 
under the Act, since respondent is now in compliance with the 
Act and the regulations. 


FINDINGS OF FACT 


1. (a) The Hugo Sales Commission, Inc., hereinafter referred 
to as the respondent, is a corporation with its principal place of 
business located at Hugo, Oklahoma. 


(b) Respondent is, and at all times material herein, was: 


(1) Engaged in the business of conducting and operat- 
ing the Hugo Sales Commission, Inc., a posted stockyard under 
the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to buy and sell livestock in commerce; and 


(4) Registered with the Secretary of Agriculture as a 
livestock dealer. 


2. Respondent, during the period from May 4, 1971 through 
June 1, 1971, failed to maintain and use properly its custodial ac- 
count for shippers’ proceeds, hereinafter referred to as its cus- 
todial account, thereby endangering the faithful and prompt ac- 


counting therefor and payment of the portions thereof due the 
owners or consignors of livestock, in that: 


(a) As of May 4, 1971, registrant had outstanding checks 
drawn on its custodial account in the amount of $20,079.49 and 
had to offset such checks, cash in said bank account in the 
amount of $8,779.77 and no deposits in transit or current proceeds 
receivable, resulting in a deficiency of $11,299.72 in funds avail- 
able to pay shippers’ proceeds. 
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(b) As of June 1, 1971, respondent had outstanding checks 
drawn on its custodial account in the amount of $45,770.25 and 
had to offset such checks, cash in said bank account in the 
amount of $11,565.71, no deposits in transit or current proceeds 
receivable, resulting in a deficiency of $34,204.54 in funds avail- 
able to pay shippers’ proceeds. 


3. Respondent, on or about the dates and in the transactions 
set forth in paragraph III of the Complaint, permitted J & R 
Cattle Company, the respondent’s dealer firm, to purchase live- 
stock for its own speculative account which had been consigned to 
respondent for sale on a commission basis and financed such pur- 
chases of livestock by J & R Cattle Co. through its custodial ac- 
count for shippers’ proceeds. 


4. (a) Respondent, during the period from on or about 
February 17, 1971 through June 11, 1971, in connection with its 
market agency operations, failed to keep accounts, records and 
memoranda which fully and correctly disclosed all transactions 
involved in its business. Respondent during such period failed 
to keep (1) a general ledger of accounts showing assets, liabili- 
ties, income, expenses and net worth; (2) a complete record of 
accounts receivable and (3) respondent failed to make monthly 
reconciliations of its bank accounts. 


(b) Respondent, in connection with its business as a dealer, 
failed to keep accounts, records, and memoranda which fully and 
correctly disclosed all transactions involved in its business as a 
dealer under the Act in that respondent failed to keep and main- 
tain (1) a general ledger of accounts showing assets, liabilities, 
income, expenses and net worth; (2) a cash receipts journal; (3) 
a purchase and sales journal; (4) a livestock inventory; and (5) 
respondent failed to make monthly reconciliations of its bank 
accounts. 


CONCLUSIONS 


By reason of the facts contained in finding of fact 2 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208 and 213(a)) and section 201.42 of the regula- 
tions (9 CFR 201.42). 


By reason of the facts contained in finding of fact 3 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act, supra, and sections 201.40, 201.42, 201.57(a) and 201.60 of 
the regulations (9 CFR 201.40, 201.42, 201.57(a) and 201.60). 
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By reason of the facts contained in finding of fact 4 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
$21). 


Inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that such 
order be issued it will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. (a) Failing to deposit in its custodial account for shippers’ 
proceeds before the close of the next banking business day after 
sale of consigned livestock an amount equal to all of the proceeds 
receivable from the sale of consigned livestock due from the re- 
spondent or its owners, officers or employees and any buyer to 
whom the market agency has extended credit. 


(b) Failing to deposit in its custodial account for shippers’ 
proceeds before the close of the third banking business day after 
sale of consigned livestock an amount equal to all proceeds receiv- 
able from the sale of consigned livestock whether or not such 
proceeds have been collected or received by respondent. 


2. Using the custodial account for shippers’ proceeds for pur- 
poses of its own and for purposes other than the payment of the 
net proceeds to the consignor or shipper, or such other person or 
persons whom respondent has knowledge is entitled thereto or in 
any other manner endangering or impairing the faithful and 
prompt accounting for and payment of such portions of the cus- 
todial account for shippers’ proceeds as may be due the consignor 
or shipper of livestock. 


3. Permitting any officer, agent or employee of the respondent 
to purchase consigned livestock for respondent’s or their own 
speculative account. 


4. Failing to keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness as a market agency subject to the Act including a general 
ledger of accounts showing assets, liabilities, income, expenses 
and net worth; a properly maintained accounts receivable journal. 
Respondent shall make monthly reconciliations of its custodial 
and general bank accounts involved in its business as a market 
agency. 
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5. Failing to keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness as a dealer subject to the Act including a general ledger of 
accounts showing assets, liabilities, income, expenses and net 
worth; a cash receipts journal; a purchase and sales journal; and 
a livestock inventory. Respondent shall make monthly reconcilia- 
tions of its bank accounts involved in its business as a dealer. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 14,340) 


DEWEY VANCE AND J. W. GRAVES d/b/a VANCE & GRAVES v. WIL- 
LIAM QO. GOODWIN, AND STOCKMAN’S LIVESTOCK COMMISSION 
CoMPANY, INc. P&S Docket No. 4349. Decided January 18, 
1972. 


Liability of principal for costs incurred by agent 


Complainants are entitled to reimbursement of the balance of the costs they 
incurred as agent for respondent corporation when buying livestock on 
commission in accordance with the order placed with them, after de- 
ducting amounts to which complainants are found not to be entitled. The 
complaint is dismissed as to the individual respondent. 


Michael L. Cruse, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint filed on May 6, 1970, in which it is alleged that re- 
spondents owe a balance of $1,177.99 on the purchase price of 88 
head of livestock shipped by complainants on February 13, 1970. 


A copy of the complaint and a copy of the investigation report, 
prepared by the Packers and Stockyards Administration of the 
Department and filed in this proceeding pursuant to Section 
202.40 of the rules of practice (9 CFR 202.40), were served upon 
the respondents on June 15, 1970. A copy of the investigation re- 
port was served upon complainant on June 16, 1970. 
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The respondents filed an answer on June 30, 1970, admitting 
that 88 head of cattle were ordered by and shipped to them 
February 13, 1970 from Nashville, Tennessee, but stating that 
the cattle did not arrive until approximately 7:00 p.m. on 
February 15, 1970 some 40 to 45 hours after having been loaded 
in Nashville, Tennessee; that the cattle had been abused in ship- 
ment; that they had been in transit for too long a period of 
time; that the animals had suffered an excessive shrink of 
12.61% ; that only 39-40 head were as ordered; and that respond- 
ents accordingly refused the shipment, so notifying complainants. 
The respondents further alleged that upon instructions from the 
complainants the animals were sold at auction in Oklahoma City, 
Oklahoma, on February 19, 1970 for the account of complainants 
and that the net proceeds of such sale, in the amount of 
$13,625.27 were forwarded to them. 


Complainants requested an oral hearing which was held in 
Little Rock, Arkansas, on December 15, 1970 at 9:30 a.m. before 
Michael L. Cruse, Office of the General Counsel, United States 
Department of Agriculture, acting as the presiding officer. The 
complainants were represented by Mr. Jimmie Vance, Nashville, 
Tennessee, and the respondents were represented by Mr. William 
Goodwin. None of the parties filed briefs or proposed findings, 
conclusions or order. 


FINDINGS OF FACT 


1. The complainants, partners, d/b/a Vance & Graves, are now, 
and were at all times material herein, engaged in the business of 
a dealer and market agency, registered with the Secretary of 
Agriculture to buy and sell livestock in commerce for their own 
account, and to buy livestock in commerce on a commission basis. 


2. The respondent William O. Goodwin, is President of respond- 
ent Stockman’s Livestock Commission Company, Inc., a corpora- 
tion hereinafter referred to as respondent corporation, which is 
now and was at all times material herein, engaged in the business 
of a dealer and market agency, buing and selling livestock in 
commerce for its own account and buying and selling livestock in 
commerce on a commission basis. The corporation is so registered 
with the Secretary. 


3. The complainants, acting by and through Mr. J. W. Graves, 
and the respondent corporation, acting through its president, 
respondent William O. Goodwin, by telephone conversation at a 
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date prior to February 13, 1970, agreed that complainants would 
purchase for respondent corporation, on a commission basis, a 
truckload of “No. 1 Okie bulls and steer calves mixed,” of the 
same quality and at the same price as prior shipments between 
the parties. The order was for a uniform truckload of No. 1 Okie 
bulls and steer calves, weighing roughly 450 pounds, long tail 
yearling type, the price to be the best obtained in the market 
place, 7.e., approximately 35 cents per pound, with a price spread 
of approximately 2 cents per pound. 


4. Complainants purchased 88 head of livestock at various loca- 
tions to fill the order at a total cost of $14,399.01, including a 
commission charge of a little over $10.00 or $.25 cwt. On 
February 13, 1970, these 88 head of cattle were loaded on a semi- 
trailer truck owned and operated by a Mr. Buddy Head, and it 
appears that the truck was unclean and that an insufficient 
amount of straw was put in the truck to act as bedding for the 
cattle. The complainants paid Mr. Head in advance the sum of 
$404.25 as the total trucking expenses for hauling the 88 head 
of cattle which weighed approximately 40,425 pounds when 
loaded. 


5. The shipment arrived in Oklahoma City at the respondents’ 
place of business at or about 7:00 p.m. on February 15, 1970 in 
a damaged condition, as some had slipped down and been 
trampled. Although it appears that the trucker had encountered 
bad weather on his trip from Nashville to Oklahoma City, the 
majority of the damage appeared to have been from the cattle 
having been loaded and shipped in an unclean and unbedded 
truck, and a delay caused by a breakdown of the truck. 


6. Respondent Goodwin had been in contact with the complain- 
ants several times during the 18 hours prior to the cattle’s arrival 
in Oklahoma City, and several telephone calls were made to points 
on the route of shipment in an effort to locate the whereabouts 
of the cattle, but to no avail. 


7. The off-truck weight of the cattle when they arrived in 
Oklahoma City was some 37,220 pounds, showing a shrinkage 
of 12.61% on the load. Immediately upon the unloading of the 
cattle, Mr. Goodwin called Mr. Vance and informed him of the 
condition of the cattle and of the lack of uniformity in the load, 
and that respondent corporation was refusing acceptance of the 
shipment. There is some disagreement between the sworn testi- 
mony of Messrs. Vance and Graves and Mr. Goodwin as to whether 
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it was the entire load or only 8 or more head that were being re- 
jected; however, it appears that Mr. Goodwin gave the com- 
plainants several options as to what to do with the rejected cat- 
tle: (1) forward the cattle on to another point, (2) return the 
cattle to the complainant, or (3) consign them to the National 
Livestock Commission Company, with whom the complainants 
had previously done business. Apparently it was agreed that the 
cattle could be sold by the respondents, as well as anyone else, for 
the best price obtainable. It is only the number of head so au- 
thorized that are in dispute. The respondents agreed to care for 
them and do the best they could, and accordingly respondents 
fed and cleaned the cattle to make them as saleable as possible, 
and the 88 head of cattle were sold at auction in the Oklahoma 
City market on February 19, 1970, for the net proceeds of 
$13,625.27. 


8. The average purchase weight of the livestock purchased by 
complainants at the various markets for the entire 88 head was 
459.4 pounds and the average weight upon resale by respondent 
corporation was 458 pounds. The average cost of the 88 head, as 
paid out by complainants at the various markets was $34.90 cwt, 
and the average resale price obtained by respondent corporation 
was $34.91 cwt. 


9. Of the 88 head of livestock involved, 18 head were lighter 
than the weight specifications of the order, and these 18 head 
were purchased by complainants for a total purchase price of 
$2,527.37 and were resold by respondent corporation for a total 
purchase price of $2,418.14. 


10. The complaint was filed within 90 days of accrual of the 
cause of action. 


CONCLUSIONS 


At the hearing, it was established that $300.00 had been 
recovered from the trucker, Mr. Buddy Head, as a measure of 
damages for the trucker’s negligence in the shipping of the 88 
head of cattle, and accordingly, the complainants requested that 
the sum sought in reparation be reduced from $1,177.99 to 
$877.99. 


The first issue to be determined is the nature of the trans- 
action. Respondents asserted throughout the hearing the right to 
reject the shipment, a right consistent with an agreement be- 
tween two parties involving a direct “sale” of livestock. This, 
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however, was not the nature of the transaction. Based on the 
testimony at the hearing and on the accounting given respond- 
ents by complainants, it is clear that respondent Goodwin placed 
an order with complainants to buy livestock for respondent corpo- 
ration on a commission basis and complainants purchased the 
livestock at various markets to fill this order. The accounting to 
respondents was consistent with this understanding, i.e., all ex- 
penses were set out in addition to the purchase price paid at the 
various markets, including feed and trucking, to which was added 
a commission to cover the buying charge. 


Complainants were thereby acting as a market agency buying 
on commission and accordingly were agents for the respondent 
corporation. The complaint should, however, be dismissed as to 
respondent Goodwin as an individual since it is clear that he acted 
only in his capacity as president of respondent corporation. Com- 
pare Chester Davis v. Western Mktg. Corp., et al., 30 A.D. 909 
(1971). 


With respect to the liability of the principal (respondent corpo- 
ration) to its agent (complainants) for the purchase price and 
expenses involved, respondents claim that the livestock did not 
meet the order specifications. It is clear from the record that 18 
head, some of which complainants admit were not in accordance 
with the specifications of the order, were added just to make a 
full load. The remaining livestock, however, when given to the 
trucker, were as ordered and the respondents failed to establish 
that the damage was due to any negligence on the part of the 
complainants in filling the order or arranging for shipment. Ray- 
mond Nyffeler et al. v. Gammon & Gammon, 28 A.D. 1257, 1261 
(1969) ; see also, Conner-McClure v. Strong, 19 A.D. 977 (1960). 


Normally, in such a situation the principal must reimburse its 
agent for the expenses reasonably incurred, including the full 
purchase price of all livestock purchased on behalf of the prin- 
cipal, the cost of trucking, feed, etc., Southwest Cattle Co. v. 
James Betts, 28 A.D. 426, 428 (1969). However, in this case, 
some animals were admittedly not as ordered. Complainants as- 
sert that only 8-10 head were not as ordered and that only with 
respect to these, was it agreed that they could be sold for com- 
plainants’ account. However, the record establishes that 18 head 
were not as ordered, purely on the basis of weight. 


Examining the documents of resale and the original accounting 
to respondents, it is apparent that there are 18 head of livestock 
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that were lighter than the remaining. These were initially ac- 
counted for in groups of 9, 6 and 3 head, but were re-sorted into 
groups of 6 and 12 heads. These calves were of lighter weight 
than ordered, and after being subjected to a long haul and break- 
down of the truck, by their nature did not gain their original 
weight back as rapidly as the older, heavier cattle. 


The 18 head were purchased by complainants for a total pur- 
chase price of $2,527.37 and were resold by respondents for a 
total sale price of $2,418.14, a difference of $109.23. This amount 
should be deducted from the amount sought by complainants since 
the lighter calves were admittedly purchased only to fill the truck 
and were knowingly not in compliance with the specifications of 
the order. The buying commission charged, based on $.25 cwt for 
these 18 head, amounts to $17.61, to which complainants are also 
not entitled. See Herzog v. Jarvis and Randal, 29 A.D. 694, 698 
(1970). 


In summary, the complainants are entitled to reimbursement 
of the balance of the costs they incurred as agent for respondent 
corporation when buying livestock on commission in accordance 
with the order placed with them, totalling $751.15, after deduct- 
ing the above amounts to which they are not entitled under the 
circumstances herein. 


ORDER 


The complaint is hereby dismissed against respondent William 
OQ. Goodwin. Respondent Stockman’s Livestock Commission Com- 
pany, Inc., shall pay complainants, within 30 days from the date 
hereof, the sum of $751.15, plus interest at the rate of 8% from 
March 1, 1970, until paid. 


(No. 14,341) 


In re AL W. BUSHORN. P&S Docket No. 4514. Decided January 
19, 1972. 


Suspension of registration for 30 days and while 
insolvent— Default 


Respondent is ordered to cease and desist from failing to meet the financial 
requirement f the t, failing to pay, when due, for purchased live 
stock, iv ouing insufficient funds checks, failing to keep required records, 
and is suspended as a registrant for 30 days and thereafter while in 
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Dennis Hays for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), respondent failed to file an 
answer to the complaint charging him with failing to meet the 
financial requirements of the act, failing to pay for purchased 
livestock when due, issuing insufficient funds checks in purported 
payment, and failing to keep required records. Chief Hearing 
Examiner Jack W. Bain issued a recommended decision based 
upon the default in the filing of an answer and proposed an order 
requiring respondent to cease and desist from the violations found 
and suspending respondent as a registrant under the act for a 
period of 30 days and thereafter until no longer insolvent. Re- 
spondent did not file exceptions. 


The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein. 
The order shall become effective on the 10th day after service of 
a copy hereof upon respondent. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on July 7, 1971, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The respondent, a registered livestock dealer 
of Mt. Vernon, Washington, was charged with failing to meet the 
financial requirements of the Act, failing to pay for purchased 
livestock when due, issuing insufficient funds checks in purported 
payment, and failing to keep required records. 


Copies of the complaint and the rules of practice were served 
on respondent on July 12, 1971. He was notified in the complaint 
that an answer should be filed within 20 days, and that failure to 
file an answer denying the allegations of the complaint and re- 
questing an oral hearing would constitute admission of such alle- 
gations and waiver of a hearing. No answer has been filed 
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it was the entire load or only 8 or more head that were being re- 
jected; however, it appears that Mr. Goodwin gave the com- 
plainants several options as to what to do with the rejected cat- 
tle: (1) forward the cattle on to another point, (2) return the 
cattle to the complainant, or (3) consign them to the National 
Livestock Commission Company, with whom the complainants 
had previously done business. Apparently it was agreed that the 
cattle could be sold by the respondents, as well as anyone else, for 
the best price obtainable. It is only the number of head so au- 
thorized that are in dispute. The respondents agreed to care for 
them and do the best they could, and accordingly respondents 
fed and cleaned the cattle to make them as saleable as possible, 
and the 88 head of cattle were sold at auction in the Oklahoma 
City market on February 19, 1970, for the net proceeds of 
$13,625.27. 


8. The average purchase weight of the livestock purchased by 
complainants at the various markets for the entire 88 head was 
459.4 pounds and the average weight upon resale by respondent 
corporation was 458 pounds. The average cost of the 88 head, as 
paid out by complainants at the various markets was $34.90 cwt, 
and the average resale price obtained by respondent corporation 
was $34.91 cwt. 


9. Of the 88 head of livestock involved, 18 head were lighter 
than the weight specifications of the order, and these 18 head 
were purchased by complainants for a total purchase price of 
$2,527.37 and were resold by respondent corporation for a total 
purchase price of $2,418.14. 


10. The complaint was filed within 90 days of accrual of the 
cause of action. 


CONCLUSIONS 


At the hearing, it was established that $300.00 had been 
recovered from the trucker, Mr. Buddy Head, as a measure of 
damages for the trucker’s negligence in the shipping of the 88 
head of cattle, and accordingly, the complainants requested that 
the sum sought in reparation be reduced from $1,177.99 to 
$877.99. 


The first issue to be determined is the nature of the trans- 
action. Respondents asserted throughout the hearing the right to 
reject the shipment, a right consistent with an agreement be- 
tween two parties involving a direct “sale” of livestock. This, 
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however, was not the nature of the transaction. Based on the 
testimony at the hearing and on the accounting given respond- 
ents by complainants, it is clear that respondent Goodwin placed 
an order with complainants to buy livestock for respondent corpo- 
ration on a commission basis and complainants purchased the 
livestock at various markets to fill this order. The accounting to 
respondents was consistent with this understanding, i.e., all ex- 
penses were set out in addition to the purchase price paid at the 
various markets, including feed and trucking, to which was added 
a commission to cover the buying charge. 


Complainants were thereby acting as a market agency buying 
on commission and accordingly were agents for the respondent 
corporation. The complaint should, however, be dismissed as to 
respondent Goodwin as an individual since it is clear that he acted 
only in his capacity as president of respondent corporation. Com- 
pare Chester Davis v. Western Mktg. Corp., et al., 30 A.D. 909 
(1971). 


With respect to the liability of the principal (respondent corpo- 
ration) to its agent (complainants) for the purchase price and 
expenses involved, respondents claim that the livestock did not 
meet the order specifications. It is clear from the record that 18 
head, some of which complainants admit were not in accordance 
with the specifications of the order, were added just to make a 
full load. The remaining livestock, however, when given to the 
trucker, were as ordered and the respondents failed to establish 
that the damage was due to any negligence on the part of the 
complainants in filling the order or arranging for shipment. Ray- 
mond Nyffeler et al. v. Gammon & Gammon, 28 A.D. 1257, 1261 
(1969) ; see also, Conner-McClure v. Strong, 19 A.D. 977 (1960). 


Normally, in such a situation the principal must reimburse its 
agent for the expenses reasonably incurred, including the full 
purchase price of all livestock purchased on behalf of the prin- 
cipal, the cost of trucking, feed, etc., Southwest Cattle Co. v. 
James Betts, 28 A.D. 426, 428 (1969). However, in this case, 
some animals were admittedly not as ordered. Complainants as- 
sert that only 8-10 head were not as ordered and that only with 
respect to these, was it agreed that they could be sold for com- 
plainants’ account. However, the record establishes that 18 head 
were not as ordered, purely on the basis of weight. 


Examining the documents of resale and the original accounting 
to respondents, it is apparent that there are 18 head of livestock 
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that were lighter than the remaining. These were initially ac- 
counted for in groups of 9, 6 and 3 head, but were re-sorted into 
groups of 6 and 12 heads. These calves were of lighter weight 
than ordered, and after being subjected to a long haul and break- 
down of the truck, by their nature did not gain their original 
weight back as rapidly as the older, heavier cattle. 


The 18 head were purchased by complainants for a total pur- 
chase price of $2,527.37 and were resold by respondents for a 
total sale price of $2,418.14, a difference of $109.23. This amount 
should be deducted from the amount sought by complainants since 
the lighter calves were admittedly purchased only to fill the truck 
and were knowingly not in compliance with the specifications of 
the order. The buying commission charged, based on $.25 cwt for 
these 18 head, amounts to $17.61, to which complainants are also 
not entitled. See Herzog v. Jarvis and Randal, 29 A.D. 694, 698 
(1970). 


In summary, the complainants are entitled to reimbursement 
of the balance of the costs they incurred as agent for respondent 
corporation when buying livestock on commission in accordance 
with the order placed with them, totalling $751.15, after deduct- 
ing the above amounts to which they are not entitled under the 
circumstances herein. 


ORDER 


The complaint is hereby dismissed against respondent William 
O. Goodwin. Respondent Stockman’s Livestock Commission Com- 
pany, Inc., shall pay complainants, within 30 days from the date 
hereof, the sum of $751.15, plus interest at the rate of 8% from 
March 1, 1970, until paid. 


(No. 14,341) 


In re AL W. BUSHORN. P&S Docket No. 4514. Decided January 
19, 1972. 


Suspension of registration for 30 days and while 
insolvent—Default 


Respondent is ordered to cease and desist from failing to meet the financial 
requirements of the act, failing to pay, when due, for purchased live- 
stock, issuing insufficient funds checks, failing to keep required records, 
and is suspended as a registrant for 30 days and thereafter while in- 
solvent. 
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Dennis Hays for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), respondent failed to file an 
answer to the complaint charging him with failing to meet the 
financial requirements of the act, failing to pay for purchased 
livestock when due, issuing insufficient funds checks in purported 
payment, and failing to keep required records. Chief Hearing 
Examiner Jack W. Bain issued a recommended decision based 
upon the default in the filing of an answer and proposed an order 
requiring respondent to cease and desist from the violations found 
and suspending respondent as a registrant under the act for a 
period of 30 days and thereafter until no longer insolvent. Re- 
spondent did not file exceptions. 


The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein. 
The order shall become effective on the 10th day after service of 
a copy hereof upon respondent. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on July 7, 1971, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The respondent, a registered livestock dealer 
of Mt. Vernon, Washington, was charged with failing to meet the 
financial requirements of the Act, failing to pay for purchased 
livestock when due, issuing insufficient funds checks in purported 
payment, and failing to keep required records. 


Copies of the complaint and the rules of practice were served 
on respondent on July 12, 1971. He was notified in the complaint 
that an answer should be filed within 20 days, and that failure to 
file an answer denying the allegations of the complaint and re- 
questing an oral hearing would constitute admission of such alle- 
gations and waiver of a hearing. No answer has been filed. 
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On August 30, 1971, complainant filed a recommendation that 
the order proposed below be issued. Chief Hearing Examiner 
Jack W. Bain, to whom the proceeding had been assigned, issued 
a recommended decision on September 9, 1971, without further in- 
vestigation or hearing, pursuant to Section 202.9(c) of the Rules 
of Practice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. The respondent, Al W. Bushorn, an individual who address 
is Mt. Vernon, Washington 98273, was at all times material herein 
engaged in the business of buying and selling livestock in com- 
merce for his own account, and registered under the Act as a 
dealer to buy and sell livestock in commerce. 


2. As of February 8, 1971, respondent’s current liabilities 
amounted to $26,459.52 and his current assets to $1,900.00, result- 
ing in an excess of current liabilities over current assets of 
$24,559.52. His current liabilities now exceed his current assets. 


38. As a dealer, on June 5 and 9, 1970, respondent purchased 
cattle from Don Johnson, Arlington, South Dakota, for a total 
price of $36,612, and on November 19, December 3 and 17, 1970, 
and January 7 and 28, 1971, cattle from Britton Bros., Snoho- 
mish, Washington, for a total price of $10,959.79, and in pur- 
ported payment therefor issued checks which were returned un- 
paid by the bank because of insufficient funds in the account upon 
which drawn. 


4. As of February 8, 1971, there remained unpaid $16,236.84 
for the purchases mentioned in Finding 3. 


5. Respondent, in his business as a dealer, failed to keep ac- 
counts, records, and memoranda fully and correctly disclosing 
all transactions in his business, in that he failed to keep and 
maintain: (1) a general ledger of accounts showing assets, liabili- 
ties, and net worth; (2) a cash receipts journal; (3) a livestock 
inventory; and (4) monthly reconciliations of bank accounts. 


PROPOSED CONCLUSIONS 


By the facts described above, respondent does not meet the 
financial conditions of the Act (7 U.S.C. 204), and has willfully 
violated section 312(a) of the Act (7 U.S.C. 213(a)) and section 
201.48 (b) of the regulations thereunder (9 CFR 201.43(b)), for 
which the order set out below should be issued. 
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PROPOSED ORDER 
Respondent shall cease and desist from: 


1. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account on which they were drawn to pay such checks; 
and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer under the Act, including a general ledger of 
accounts showing assets, liabilities, and net worth, a cash receipts 
journal, a livestock inventory, and monthly reconciliations of bank 
accounts. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. When respondent demon- 
strates that he is no longer insolvent, a supplemental order will 
be issued in this proceeding terminating this suspension after the 
expiration of the 30 day period. 


Copies hereof shall be served on the parties, and this order 
shall become effective on the tenth day after service on respondent. 


(No. 14,342) 


In re CHARLES H. MCMILLAN. P&S Docket No. 4413. Decided 
January 19, 1972. 


Suspension of registration for 15 days and while insolvent 


Respondent is ordered to cease and desist from violating payment and rec- 
ordkeeping requirements of the act and is suspended as a registrant 
for 15 days and thereafter while insolvent. 


Kenneth H. Vail for complainant. 
James F’.. Nelson, Dublin, Ga., for respondent. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), against respondent charg- 
ing him with failing to meet the financial requirements of the 
act, failing to pay for purchased livestock when due and failing 
to keep required records. Respondent filed an answer and a hear- 
ing was held. After the hearing complainant filed suggested find- 
ings, conclusions, etc., respondent filed proposals, etc., and com- 
plainant filed a reply brief. Chief Hearing Examiner Jack W. 
Bain issued a recommended decision to the effect that respondent 
had violated the act as charged and proposed a cease and desist 
order and a suspension of respondent as a registrant under the 
act for a period of 15 days and thereafter until no longer in- 
solvent. 


Respondent did not file exceptions to the recommended decision 
and proposed order. Accordingly, and on the basis of considera- 
tion of the entire record, the Chief Hearing Examiner’s recom- 
mended decision and order are adopted as the final decision and 
order herein. The order shall become effective on the sixth day 
after service of a copy hereof upon respondent. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on December 11, 1970, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture. The respondent, registered under the 
Act as a livestock dealer, was charged with failing to meet the 
financial requirements of the Act, failing to pay for purchased 
livestock when due, and failing to keep required records. By an- 
swer filed on January 8, 1971, respondent asserted that he was 
arranging his affairs so that he would meet the financial require- 
ments, expected to pay soon all purchase prices due, had not kept 
the complete records required but had kept records according to 
his bank statments, and denied any willful violations. He did not 
request an oral hearing. 


On January 10, 1971, complainant asked for an oral hearing 
because there were facts in dispute. A hearing was set for March 
23, 1971, in Dublin, Georgia, which was later continued, by agree- 
ment, to May 4, 1971. 
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The hearing was held in Dublin, at the time and place set, 
before Jack W. Bain, Chief Hearing Examiner, United States 
Department of Agriculture. Kenneth H. Vail, Office of the Gen- 
eral Counsel of the Department, appeared for complainant. James 
F. Nelson, Attorney at Law, of Dublin, appeared for respondent. 
Complainant called four witnesses and introduced four exhibits 
(numbered 1A, 1B, 2 and 3) into evidence. Respondent testified 
for himself and introduced four exhibits. The transcript contains 
41 pages. 


After the hearing, on June 14, 1971, complainant filed suggested 
findings, conclusions, etc. (17 pages); on August 11, 1971, re- 
spondent filed proposals, etc., (7 pages) ; and on August 30, 1971, 
complainant filed a reply brief (4 pages). 


PROPOSED FINDINGS OF FACT 


1. Charles H. McMillan, the respondent, is an individual whose 
address is Route 3, Dublin, Georgia. At all times material herein 
he was, and is, engaged in the business of buying and selling live- 
stock in commerce for his own account, and registered with the 
Secretary of Agriculture as a dealer to buy and sell livestock in 
commerce. 


2. As of October 13, 1970, respondent had current liabilities 
totaling $55,781.98 and no current assets, resulting in an excess 
of current liabilities over current assets of $55,781.98. Respon- 
dent’s current liabilities still exceed his current assets. 


3. In connection with his dealer operations, on March 26, April 
2, and April 9, 1970, respondent purchased 34 cattle and seven 
hogs, for a total of $5,548.14, at Dublin Livestock Commission Co., 
Dublin, Georgia, and on April 3, 1970, 59 cattle and five hogs at 
Toombs County Stockyard, Lyons, Georgia, for $10,077.47, and 
failed to pay when due for them. The entire purchase prices in- 
volved above remained unpaid as of October 13, 1970. 


4. In connection with his dealer operations under the Act, re- 
spondent failed to keep accounts and records fully and correctly 
disclosing all transactions in his business, in failing to keep and 
maintain (1) a general ledger of accounts showing assets, liabili- 
ties, and net worth; (2) a purchase and sales journal; (3) 
monthly reconciliations of bank accounts; and (4) a record of 
outstanding checks issued. 
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PROPOSED CONCLUSIONS 


The complaint and answer, the hearing evidence, and the briefs 
filed by the parties after the hearing leave few issues in contro- 
versy. Respondent does not dispute the facts set out in the four 
Proposed Findings of Fact. In stating in his brief that he “amends 
his answer heretofore filed . . . and now answers. . . denying 
that he has failed to pay for. . . livestock, as said livestock has 
now been paid for in full’, he might indicate a contention that 
late payment constitutes payment ‘‘when due”. Without going 
into detail as to amending an answer after the hearing is closed, 
and whether papers attached to a brief could prove payment at 
any time, suffice it to say that payment more than a year after 
purchase, no credit having been extended, is not payment “when 
due” (9 CFR 201.43 (b)). 


As to current insolvency, there is no showing, no claim even, 
that respondent’s liability on a note for some $40,000 to the 
Southern Bank of Dublin has been satisfied or equaled by current 
assets. 


As to willfulness, if an act which is prohibited is done intention- 
ally, it is willful, irrespective of evil motive. In re Benedict K. 
Goodman, 18 A.D. 1121 (1959), affirmed, Goodman v. Benson, 20 
A.D. 159 (CA 7, 1961). Respondent’s using funds received in 
payments for livestock sold for purposes other than remittance 
to those for whom he had sold the livestock was decided upon by 
himself, or intentionally done, and therefore willfully done as a 
matter of law. 


It is concluded that respondent has willfully violated the Act as 
charged, and that the order proposed by complainant should be 
issued. ; 


PROPOSED ORDER 


Respondent shall cease and desist from failing to pay, when due, 
the full purchase price of livestock purchased in commerce. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer subject to the Act, including: (1) a general ledger 
of accounts showing assets, liabilities, and net worth; (2) a pur- 
chase and sales journal; (3) monthly reconciliations of bank ac- 
counts; and (4) a record of outstanding checks issued. 


Respondent is suspended as a registrant under the Act for 15 
days and thereafter until he demonstrates that he is no longer in- 


oo = | 


sS Oe = 


Rn 


wm 


COLUMBUS-MUSCOGEE LIVESTOCK 63 
Cite as 31 A.D. 63 


solvent. When respondent demonstrates that he is no longer in- 
solvent, a supplemental order will be issued in this proceeding 
terminating this suspension after the expiration of the 15 day 
period. 


This order shall become effective on the sixth day after service 
upon respondent. 


(No. 14,343) 


In re COLUMBUS-MUSCOGEE LIVESTOCK AUCTION, INC. P&S Docket 
No. 4318. Decided January 21, 1972. 


False weighing—Suspension of registration (30 days) 


Respondent is ordered to cease and desist from violations of the act in con- 
nection with the weighing of livestock at other than true and correct 
weights and in connection with trust account, conflict of interest and 


accounting requirements, and is suspended as a registrant under the 
act for a period of 30 days for its improper weighing practices. 


Dona Kahn for complainant. 
G. Hughel Harrison, Lawrenceville, Ga., for respondent. 
John G. Liebert, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.). The complaint charges the respondent with acts and prac- 
tices in violation of the Act and the Regulations issued thereunder 
in connection with the weighing of livestock sold on a weight basis 
and with the sale of livestock on a commission basis at its stock- 
yard. 


Respondent’s answer generally denies the allegations in the 
complaint excepting those relating to two transactions referred to 
in Paragraph IV(d). 


An oral hearing on the matter was held in Columbus, Georgia, 
on October 28 and 29, 1970, before John G. Liebert, Hearing Ex- 
aminer, United States Department of Agriculture. During the 
course of the hearing the parties entered into a stipulation in 
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which respondent admitted all the allegations of the complaint 
with the exception of those contained in Paragraph III, involving 
the weighing operations and activities of respondent. By this 
stipulation complainant agreed not to recommend a suspension 
of respondent’s registration on the basis of any violations other 
than those alleged in Paragraph III of the complaint. 


The hearing examiner issued a recommended decision to the 
effect that respondent had violated the Act and Regulations as 
charged in Paragraph III of the complaint in connection with the 
weighing of livestock. Respondent filed execptions and oral argu- 
ment thereon was held in Washington, D. C., before Judicial 
Officer Thomas J. Flavin, on October 12, 1971. 


This decision is substantially the same as that of the hearing 
examiner. 


FINDINGS OF FACT 


1. Columbus-Muscogee Livestock Auction, Inc., is a corporation 
with its principal place of business located at Columbus, Georgia. 
The principal officers of the corporation are Carl Wilkinson, 
President, and Sol Cohn, Vice-President. 


2. Respondent is now, and at all times material herein was: 


(a) engaged in the business of conducting and operating 
the Columbus-Muscogee Livestock Auction, Inc., a posted stock- 
yard under the Act; 


(b) engaged in the business of buying and selling livestock 
on a commission basis at the stockyard; and 


(c) registered with the Secretary of Agriculture as a market 
agency to buy and sell livestock in commerce on a commission 
basis. 


8. Respondent, during the year 1969, misused funds received 
as proceeds from the sale of livestock consigned to it for sale on a 
commission basis at the stockyard, as follows: 


(a) Respondent issued 16 checks during the months June 
through September, 1969, drawn on its custodial account in pay- 
ment of livestock purchases by various dealers or as advances to 
dealers in connection with their purchases of livestock. The live- 
stock purchases which were so financed by respondent were for 
the dealers Donnie Wayne Norred, Roanoke, Alabama, Don Green, 
Roanoke, Alabama, and Wayne Sanders (trading under the name 
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“M. W. Hall’), Roopville, Georgia. All of the purchases so fi- 
nanced were made at the Roanoke Stockyards, Inc., Roanoke, Ala- 
bama, a posted stockyard under the Act. The advances made were 
to another dealer, Harlan Snyder, Columbus, Georgia, for his live- 
stock purchases in commerce; 


(b) As of April 30, 1969, respondent had recorded outstand- 
ing checks drawn on its custodial account in the amount of 
$139,750.21, and to offset said obligations, cash in the bank ac- 
count in the amount of $16,837.38, and proceeds receivable in the 
amount of $84,761.60, resulting in a deficiency of $38,151.23 in 
funds available to pay shippers’ proceeds; 


(c) As of September 30, 1969, respondent had recorded out- 
standing checks drawn on its custodial account in the amount of 
$259,972.95, and to offset said obligations, cash in the bank ac- 
count in the amount of $32,198.56, and proceeds receivable in the 
amount of $213,081.67, resulting in a deficiency of $14,692.72 in 
funds available to pay shippers’ proceeds. 


4. Respondent, at the stockyard, during the period June through 
September, 1969, and in connection with the sale of livestock on 
a commission basis at the stockyard, permitted Carl Wilkinson, 
its President, to purchase for speculative resale for his own ac- 
count as a dealer, 50 head of livestock consigned to respondent 
for sale on a commission basis. Wilkinson is registered with the 
Secretary as a dealer, buying and selling livestock in commerce 
for his own account under the trade name Columbus Stockyard 
Company, Columbus, Georgia. 


5. Respondent, at the stockyard, during the months June 
through September, 1969, permitted Wayne Sanders, employed by 
it as a ringman and solicitor, to purchase 679 head. of consigned 
livestock and to sell 280 head of livestock at the stockyard for his 
own account as a separately registered dealer. 


6. Respondent, at the stockyard, during the period June through 
September, 1969, permitted Don Brown, employed as a ringman, 
to purchase 51 head of consigned livestock and to sell 179 head of 
livestock at the stockyard for his own account as a separately 
registered dealer. 


7. Respondent, at the stockyard, during the period June through 
September, 1969, permitted Don Green, employed as an auc- 
tioneer, to purchase 13 head of consigned livestock for his own 
account. 
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8. Respondent, in connection with its auction sales at the stock- 
yard, paid out of the market agency’s general funds for meals 
eaten at the Black Angus Ranch Restaurant, Columbus, Georgia, 
by certain buyers attending respondent’s sales. In this connection, 
respondent paid said restaurant $38.33 for buyers’ meals eaten 
in May, 1969; $119.05 for buyers’ meals eaten in June, 1969; and 
$110.89 for buyers’ meals eaten during the period June 30 
through July 28, 1969. 


9. Respondent, at the stockyard, during the period June 2, 
through September 8, 1969, in accounting to consignors for the 
sale of their livestock, failed to transmit or deliver to said con- 
signors full, true and correct accounts of such sales in that 
respondent issued accounts of sale which did not show the names 
of the purchasers of their livestock, copies of which incomplete 
and incorrect accounts of sale were made a part of respondent’s 
accounts and records. 


10. Respondent, at the stockyard, in connection with the haul- 
ing of consigned livestock to the stockyard for sale on a commis- 
sion basis, charged certain consignors amounts less than the 
actual cost of hauling. 


11. Livestock consigned to the stockyard for sale is weighed 
there prior to sale on a scale belonging to respondent. The scale is 
operated by weighmasters employed by respondent. It is the 
duty of the weighmaster to determine the true and correct 
weight of each animal to be sold and to record such true and cor- 
rect weight in printed form on a scale ticket issued by respond- 
ent. The weight thus recorded on the scale ticket determines the 
amount which a buyer of the animal pays and the amount the 
consignor receives (Comp. Ex. 2, 7, 8 and 9). 


12. The scale used at respondent’s stockyard is a Fairbanks- 
Morse and Company type-registering, weigh-beam scale, with 
five pound minimum weight graduations, equipped with a Model 
C Sphinx indicator. The break in the beam allows for a 214 pound 
deviation, plus or minus, from the true weight of the animal. 
When empty, or with a man balanced on the scale to drive live- 
stock, the scale is correctly balanced when the indicator is at the 
center of the target area. If the scale is back-balanced, the indi- 
cator will be at the top of the target area, and livestock otherwise 
weighed properly on such a scale will be shortweighed to the near- 
est graduation. 
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13. The INSTRUCTIONS FOR WEIGHING LIVESTOCK 
(Scales and Weighing Memorandum No. 3), issued by the Pack- 
ers and Stockyards Administration pursuant to Regulations pro- 
vides in pertinent part: 


The empty scale shall be balanced each day before weighing 
begins and thereafter, while weighing operations continue, 
it shall be balanced at intervals of not more than 15 drafts 
or 15 minutes, whichever is completed first. In addition, 
the empty scale shall be balanced whenever a weigher re- 
sumes weighing duties after an absence from the scale and 
also whenever a load exceeding half the scale capacity has 
been weighed and is to be followed by a load of less than 
1000 pounds. (Comp. Ex. 3). 


14. On March 25, 1968, Mr. Morgan W. Stephens, Assistant 
Chief, Scales and Weighing Branch, Livestock Marketing Division 
of the Packers and Stockyards Administration, and Mr. James 
Gunn, Superviory Marketing Specialist of the Atlanta, Georgia 
area office, in connection with routine weighing investigations 
being conducted in the area, arrived at the stockyard at 7:00 
p.m., an hour and a half after the completion of respondent’s auc- 
tion sale. With the assistance of respondent’s employees they re- 
weighed 26 head of cattle which had not had access to feed or 
water after they had been sold that day. Of the 26 reweighed, 11 
head showed greater weights than those recorded on the scale 
tickets. 


15. The results of the checkweighing investigation of March 
25, 1968, were discussed with Mr. Sol Cohn the following day, 
and he could offer no explanation for the apparent weight gains 
upon checkweighing. The scale was checked and it appeared to 
be accurate for the purposes of weighing livestock and operating 
properly. In a letter, dated April 11, 1968, respondent was advised 
by the Area Supervisor of the results of the checkweighing and 
attention was directed to the applicable Regulations and proce- 
dures to be followed in weighing livestock. Respondent was re- 
quested to institute corrective action which would assure accu- 
rate weighing at the stockyard in compliance with the Act and 
the Regulations (Comp. Ex. 1). 


16. On August 4, 1969, respondent’s. weighing operations were 
again investigated by Messrs. Stephens and Gunn, together with 
Mr. Douglas Pichard, Livestock Scales and Weighing Specialist 
of the Atlanta, Georgia area office. Mr. Pichard observed the 
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operation of the scale by respondent’s weighmaster, Mr. G. W. 
Redden, for a period of approximately one hour during the 
process of weighing livestock consigned for sale at the stockyard. 
At no time during this period did the weighmaster balance the 
scale. 


17. On the same day, and while the sale was still in progress, 
Mr. Stephens for approximately one hour observed the operation 
of the gate leading onto the scale. He observed the man operating 
the gate on occasion exerting pressure on the gate as an animal 
was passing. Mr. Pichard also observed this type of activity. The 
effect of such pressure applied to the gate would cause those 
animals being weighed to be weighed-in at a lesser weight than 
had the pressure not been applied. 


18. Before conducting the checkweighing tests on August 4, 
1969, the balance of the scale was checked with the use of 
calibrated test weights and the man who was on the scale during 
the sale. The scale was found to be in a back-balanced condition 
of 11 pounds. A back-balanced scale, if the scale is otherwise 
operated properly, would cause livestock weighed on it to be 
weighed-in at less than their true weight. 


19. Before conducting the checkweighing tests on August 4, 
1969, the scale was properly balanced. Fifty head of cattle, which 
had been sold that day and which had been penned without ac- 
cess to food or water from the time of sale, were selected and 
weighed. The original weight tickets were obtained on 39 of these 
cattle and compared with the checkweights. The results disclosed 
that some of these animals weighed more on their checkweights. 
The checkweights on others, which had been sold for the account 
of officers, employees of respondent, or dealers who regularly did 
business at the stockyard showed lesser weights than shown on 
the original weight tickets. 


20. The results of the checkweighing investigation of August 
4, 1969, were discussed with Mr. Carl Wilkinson. By letter dated 
August 20, 1969, respondent was advised by the Area Supervisor 
of the results of this checkweighing investigation. Respondent 
was again requested to take immediate action to correct the 
weighing practices found to exist at the stockyard (Comp. Ex. 4). 


21. On September 8, 1969, Messrs. Stephens and Gunn con- 
ducted another checkweighing investigation at respondent’s 
stockyard. They arrived at the stockyard at approximately 4:30 
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p.m. When the sale concluded at about 10:00 p.m. the balance of 
the scale was checked, using the man who had been balanced on 
the scale during the weighing. The scale was found to be back- 
balanced four pounds. 


22. After the scale was properly balanced, for purposes of con- 
ducting the checkweighing tests, Mr. Carl Wilkinson aided the 
government employees in selecting cattle sold that day which had 
not been on feed or water since the time of weighing for pur- 
poses of sale. Fifty-four head of livestock were selected, re- 
weighed and scale tickets were issued for each checkweight 
(Comp. Ex. 5). During the conduct of this test the scale was 
balanced after each pen was weighed and no evidence of a bal- 
ance change was noted. Of the 54 head checkweighed, the cor- 
responding original weights were obtained for 37 of the animals. 
A comparison of the original weights with the checkweights on 
these 37 cattle shows: 


Tag Number Sale Weight Checkweighing Weight 
on Animal Consignor (pounds) Weight (pounds) Difference 
240 J. L. Waller 265 270 + 5 
1280 G. S. Ship 400 405 + 5 
936 Cc. F. Wilson 185 180 — 5 
1391-1392 William Hopp 1000 525, 475 0 
1240 Jean Franklin 190 190 0 
929 L. J. Roberts 395 390 — 5 
118 Wayne Norred 355 340 —15 
244 J. L. Waller 225 230 + 5 
635 P. G. Milligan 245 240 — 5 
1270 R. W. Capps 240 235 — 5 
1210 Randel Dairy 400 405 + 5 
920 A. M. Moore 380 395 +15 
335 Wesley Wilkinson 385 380 — 5 
67 Dallas Belvin 370 370 0 
1256 G. W. Howard 375 370 — 5 
583 Muscogee L. S. 845 325 —20 
1373 L. O. Meddowe 370 360 —10 
261 J. L. Waller 360 355 —5 
143 Wayne Norred 405 390 —15 
1211 Randel Dairy 390 380 —10 
368 Robert Dudley 395 385 —10 
1409 W. L. Mitchel 375 370 — 5 
104 Ingram 355 360 + 5 
1507 Twin Spgs. Plantation 470 485 +15 
1489 Twin Spgs. Plantation 460 475 +15 
1407 Buchanan 380 390 +10 
1300 Royal 400 405 + 5 


1443 Dudley 350 355 + 5 
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Tag Number Sale Weight Checkweighing Weight 
on Animal Consignor (pounds) Weight (pounds) Difference 
1258 Howard 330 345 +15 
469 J. B. Kite 480 470 —10 
1041 Muscogee L. S. 855 850 — 5 
1050 Muscogee L. S. 700 685 —15 
1046 Muscogee L. S. 720 705 —15 
1047 Muscogee L. S. 760 740 —20 
1043 Muscogee L. S. 680 665 —15 
1044 Muscogee L. S. 675 655 —20 
295 Smith Bros. 525 505 —20 
505 Wayne Sanders 380 380 0 


Comp. Ex. 6, 7 


Of the 54 animals checkweighed, original weight tickets relating 
to 17 animals showed that they were weighed in groups. For the 
remaining 37 the original tickets were for individual animals. 
For these 37 a positive comparison of weights was possible. The 
schedule of original weights compared to checkweights discloses 
that 12 animals, or approximately 14, showed gains on their check- 
weights. While the checkweighing covered a period of approxi- 
mately one hour and 40 minutes (10:10 p.m. to 11:50 p.m.), there 
was no positive indication of the time the animals were originally 
weighed. Applying the results of the study discussed in Finding 
of Fact 23, it would appear that the checkweights of the remain- 
ing 25 animals disclosed probable normal shrinkage, with the 
possible exception of 4 where no shrinkage was disclosed. 


23. A test study conducted by the Department of Agriculture 
discloses that, without exception, livestock which are dry lotted 
(i.e., penned without access to feed and water) will shrink in 
weight. This is due to excretory shrink (elimination of body 
waste) and tissue shrink (dehydration). The results of the test 
show that over a 4-hour period cattle shrink approximately 2.65 
percent. The greatest loss is during the first hour when the shrink 
is approximately 1 percent. Cattle do not show a weight gain un- 
less they have had feed and/or drink after weighing. Respon- 
dent’s witnesses agreed that dry lotted cattle would invariably 
shrink in weight. 


24. The results of the checkweighing investigation on Septem- 
ber 8, 1969, were discussed shortly thereafter with Messrs. Cohn 
and Wilkinson of respondent corporation. Neither had an expla- 
nation at that time for the apparent weight gains or losses dis- 
closed. 
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25. The scale at respondent’s stockyard was tested for accuracy 
on September 12, 1969, by Messrs. Pichard and Gunn, using 
calibrated weights and usual testing methods. With the exception 
of being 8 ounces out of tolerance at 800, 1000, and 1050 pounds, 
causing a possible overweight of five pounds at those weights 
only, the scale was otherwise accurate for the purposes of weigh- 
ing livestock (Comp. Ex. 10). Tests indicated that the balance 
of the scale did not change in operation, the sensitivity response 
was good and the weighmaster had no trouble operating the scale. 
At no time during the periods involved in this proceeding did it 
appear that the scales were out of order to a degree that would 
account for the gains and losses disclosed. 


In normal operation a scale may show an over balance due to 
accumulation of matter on the scale, whereas a back balance can 
result only from faulty equipment or a deliberate adjustment by 
the operator. 


26. In the operation of the type of scale used at the stockyard 
a simple manipulation of the poise can cause a weight ticket to 
be issued which shows a weight different from that shown on the 
open face weight dial. The operation of stamping a weight on a 
ticket is mechanically separately controlled from the dial set and 
takes place after the weight on the dial is set. After an animal is 
weighed and the weight ticket is stamped, the animal is dis- 
charged into the sales ring for immediate sale while the weight 
dial reflects to the bidders the weight of the animal offered for 
sale. Prior to the weighing-in of each animal the weightmaster 
is given a slip of paper indicating either the name, code number, 
or other identification of the owner of the animal to be weighed. 


27. In the operation of the stockyard, after an animal is sold 
it is moved into the stockyard pens. Of the approximately 200-230 
total pens in the stockyard approximately 50 are equipped with 
water. The majority of the pens are used for holding animals 
prior to sale. Approximately 30 pens are used for holding animals 
after sale. Animals may be shifted from pen to pen after sale as 
the buyers accumulate their purchases for transport. No evidence 
was adduced at the hearing indicating which group of pens (those 
for holding before or those for holding after sale) were equipped 
with water. However, the weight of the evidence indicates that 
the animals whose weights were checked on September 8, 1969, 
as well as on the two previous occasions, were selected from pens 
having no water. The evidence further indicates that care was 
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taken in selecting the animals to restrict selection to those which 
also gave the appearance of not having had access to water after 
original weighing. 


CONCLUSIONS 


During the course of the hearing and prior to the taking of 
evidence thereon, respondent entered into a stipulation whereby 
it admitted the allegations of fact set forth in Paragraphs II, IV, 
V, VI, and VII of the complaint and consented to the entry of an 
order requiring it to cease and desist from the alleged illegal 
practices without hearing thereon. Accordingly, Findings of Fact 
3 through 10 herein state these admissions of activities consti- 
tuting violations of Sections 307, 312(a) and 401 of the Act (7 
U.S.C. 208, 213(a) and 221), and Sections 201.40, 201.41, 201.42, 
201.43 (a), 201.57 and 201.66 of the Regulations (9 CFR 201.40, 
201.41, 201.42, 201.43(a), 201.57 and 201.66). See In re Lufkin 
Livestock Exchange, Inc., 27 A.D. 596 (1968), Appeal Dismissed, 
C.C.A. 5, Oct. 22, (1968) ; In re W. I. Bowman et al., 23 A.D. 1074 
(1964), aff'd 363 F.2d 81 (C.A.A. 5, 1966)). Pursuant“to the 
provisions of § 202.5 of the Regulations (9 CFR 202.5), Sub- 
paragraph (a) of the Proposed Order reflects respondent’s con- 
sent to cease and desist from the illegal practices enumerated. 


Paragraph III of the complaint sets forth certain allegations of 
illegal practices of respondent in connection with the weighing 
of livestock at its stockyard whereby respondent is charged with 
violations of Sections 307, 312(a) and 401 of the Act (7 U.S.C. 
208, 2138(a) and 221), and Sections 201.49, 201.55 and 201.71 of 
the Regulations (9 CFR 201.49, 201.55 and 201.71). In pertinent 
part these Sections of the Act provide: 

Sec. S07. (a)....\.: 


Sec. 307. (b) It shall be the responsibility and right of 
every stockyard owner to manage and regulate his stockyard 
in a just, reasonable, and nondiscriminatory manner, to pre- 
scribe rules and regulations and to require those persons en- 
gaging in or attempting to engage in the purchase, sale, or 
solicitation of livestock at such stockyard to conduct their 
operations in a manner which will foster, preserve, or insure 
an efficient, competitive public market. Such rules and regu- 
lations shall not prevent a registered market agency or dealer 
from rendering service on other markets or in occasional and 
incidental off-market transactions. (7 U.S.C. 208.) 
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* * * * 


Sec. 312. (a) It shall be unlawful for any stockyard 
owner, market agency, or dealer to engage in or use any un- 
fair, unjustly discriminatory, or deceptive practice or device 
in connection with determining whether persons should be 
authorized to operate at the stockyard, or with the receiving, 
marketing, buying or selling on a commission basis or other- 
wise, feeding, watering, holding, delivery, shipment, weigh- 
ing or handling, in commerce, of live stock. (7 U.S.C. 213.) 


ee 


* * * * 


Sec. 401. Every packer or any live poultry dealer or 
handler, stockyard owner, market agency, and dealer shall 
keep such accounts, records, and memoranda as fully and 
correctly disclose all transactions involved in his business, 
including the true ownership of such business by stockhold- 
ing or otherwise. Whenever the Secretary finds that the ac- 
counts, records, and memoranda or any such person do not 
fully and correctly disclose all transactions involved in his 
business, the Secretary may prescribe the manner and form 
in which such accounts, records, and memoranda shall be 
kept, and thereafter any such person who fails to keep such 
accounts, records, and memoranda in the manner and form 
prescribed or approved by the Secretary shall upon convic- 
tion be fined not more than $5,000, or imprisoned not more 
than three years, or both. (7 U.S.C. 221.) 


In pertinent part these Sections of the Regulations provide: 


§ 201.49 Requirements regarding scale tickets evidencing 
weighing of livestock or live poultry. When livestock or live 
poultry is weighed for purposes of purchase or sale, a scale 
ticket shall be issued which shall show the name of the 
agency performing the weighing service, the date of the 
weighing, the number of the scale or other information 
identifying the scale upon which the weighing is performed, 
the name of the seller, the name of the buyer, and the name 
of the consignor, or understandable abbreviations of such 
names. In the case of livestock, in addition to the informa- 
tion referred to in this section, the scale ticket shall show 
the number of head, kind, and actual weight of the livestock, 
the amount of dockage, if any, and the name or initials of 
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the person who weighed the livestock. In the case of live 
poultry, in addition to the information referred to in this 
section, the scale ticket shall show the number of coops 
weighed, the gross, tare, and net weights, and the name or 
initials of the person operating the scale at the time the 
weighing is done. At stockyards only stockyard owners, or 
State agencies registered as market agencies (when weigh- 
ing is required to be performed by State agencies) shall 
weigh livestock and execute and issue scale tickets. In 
transactions subject to the act at other locations, market 
agencies, dealers and packers shall be responsible for the 
accurate weighing of livestock and the execution and issu- 
ance of scale tickets. 


In live poultry marketing areas designated under the act 
only licensees shall weigh live poultry and execute and issue 
scale tickets. Scale tickets issued under this section shall be 
in triplicate form, serially numbered, and if such tickets are 
used on a type-registering beam they shall conform to the 
specifications of the National Bureau of Standards. One copy 
shall be retained by the stockyard owner, market agency, 
dealer, licensee or other person issuing the same, and one 
copy shall be furnished to the seller and one copy to the 
buyer. Duly authenticated copies shall be furnished on re- 
quest to any owner or consignor of livestock or live poultry. 
No change in weight shall be made except upon a reweigh- 
ing of the livestock or live poultry. In the case of an error 
of the weighmaster in preparing the scale ticket, other than 
in the weight, he shall prepare a corrected scale ticket show- 
ing the corrections made and stating on the back thereof 
the reasons for such changes. In the event of an error in the 
preparation of a scale ticket, other than in the weight, due 
to misinformation having been furnished by the seller or 
buyer, the weighmaster upon request of the seller or buyer 
shall issue another ticket bearing appropriate corrections 
or a correction slip which shall show thereon the changes 
made and on the back thereof the reasons for such changes. 
Before such correction ticket or slip shall be issued the 
weighmaster shall require the person requesting the change 
to sign such ticket or slip. The correction ticket or slip shall 
be attached to the original ticket, bear the same serial num- 
ber, and show on its face that it is a correction ticket or slip. 
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* * * * 


§ 201.55 Purchases and sales to be made on actual 
weights. When livestock or live poultry is bought or sold on 
a weight basis in transactions subject to the provisions of 
the act, settlement therefor shall be on the basis of the 
weight shown on the scale ticket or correction ticket, as the 
case may be. Any weight figures shown on accounts of sale, 
accounts of purchase, invoices, bills, or statements issued in 
connection with transactions subject to the act shall be actual 
weights obtained on scales operated or used by stockyard 
owners, market agencies, dealers, or packers, in the case of 
livestock, or on scales operated by licensees, in the case of 
live poultry, at the place and at the time of the consumma- 
tion of the transactions in question or, if not, shall be avpro- 
priately explained on the accountings, bills, or statements 
issued. 


* * ok * 


§ 201.71 Accurate weights. Each stockyard owner, 
market agency, dealer, or licensee who weighs livestock or 
live poultry shall install, maintain, and operate the scales 
used for such weighing so as to insure accurate weights. All 
livestock scales shall be equipped with a type-registering 
weighbeam, a dial with a mechanical ticket printer, or a 
similar device which shall be used for printing or stamping 
the weight values on scale tickets. 


* * * * 


The issues raised by the allegations in Paragraph III of the 
complaint are: 


(1) Whether respondent operated the scales and weighed 
livestock at its stockyard in a manner which did not reflect 
the true and accurate weight of livestock consigned to it for 
sale on a weight basis; 


(2) Whether respondent issued scale tickets which did not 
reflect the true and accurate weight of livestock consigned 
to it for sale on a weight basis; issued buyers’ invoices to and 
collected monies from purchasers of livestock on the basis of 
false weights; paid the consignors of livestock on the basis 
of such false weights; and 
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(3) Whether respondent willfully and knowingly engaged 
in these activities in violation of the Act and Regulations. 


The scale operated by respondent was checked for balance prior 
to the conduct of the checkweighing on August 4, 1969. At that 
time the scale was found to be back-balanced by 11 pounds. 
Similarly, prior to the conduct of the checkweighing on Septem- 
ber 8, 1969, the scale was again found to be back-balanced by 4 
pounds. These tests of the scale for correct balance were care- 
fully conducted by government experts. In each case the man who 
was balanced on the scale during the course of the actual weigh- 
ing was recalled and used in the testing. A scale back-balanced 
by 4 pounds results in a short weight of 5 pounds and a scale 
back-balanced by 11 pounds results in a short weight of 10 
pounds. 


Section 201.73 of the Regulations (9 CFR 201.73), provides 
that “Stockyard owners ... shall require . . . employees to oper- 
ate the scales in accordance with instructions of the Adminis- 
trator, copies of which will be furnished to each stockyard owner, 
. .. Who employs persons to operate scales used for the purposes 
herein indicated.” Respondent received such instructions. The 
Instructions for Weighing Livestock (Scales and Weighing Memo- 
randum No. 8), were devised to provide that the balance of scales 
would be so frequently checked as to prevent a condition of 
imbalance persisting for a period of more than 15 minutes during 
weighing. It is noted that while an over-balance may sometimes 
occur, due to accumulation of matter on the scale during the 
course of weighing, a back-balanced condition cannot result from 
just use of the scale. Evidence adduced at the hearing disclosed 
that the weighmaster did not follow the instructions and make 
the periodic checks required to assure maintenance of a proper 
balance. 


Respondent does not attempt to controvert the results of the 
balance tests but seeks to explain them now by stating that 
the discrepancies could have been caused by failure to include 
all of the clothing and/or equipment which might have been used 
by the operator while he was balanced on the scales during 
weighing. No evidence was adduced to show that this was, in 
fact, the case. It is more reasonable to believe that respondent, 
knowing the importance of the balance check, would have ascer- 
tained at the time that the man was identically equipped for the 
test as during weighing. Moreover, it is not credible that the 
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man on the scale would have remained silent if, in fact, he was 
not similarly equipped during the test as he was during the 
course of the weighing. 


As found herein, a scale which is in good operating condition 
can be in a back-balanced condition only as the result of a delib- 
erate action on the part of the weighmaster. Therefore, it is 
concluded that this back-balanced condition was a deliberate and 
improper use of the scale which resulted in a misweighing of the 
livestock. 


Complainant’s Exhibit 6, showing the results of the check- 
weighing of 37 head of cattle on September 8, 1969, discloses 
that approximately 1/3 of the animals had weight gains. Several 
had weight gains of 15 pounds. Back-balance of the scale by 4 
pounds can account for only 5 pounds of this additional weight— 
with no allowance made for normal shrinkage. It is obvious that, 
with respect to the original weights of these cattle as shown on 
the weight tickets, something else is involved. For the other 
animals, the check-weights disclose that probable normal shrink- 
age took place which could account for the difference between the 
original and the check-weights. In other words, it appears that 
the original weight tickets for some of the animals were prob- 
ably correct, whereas for others they were obviously incorrect. 


Respondent urges that the findings of the hearing examiner as 
to false weights should be reversed because in another proceeding 
under the Act in Georgia, In re Columbus Paul Rogers and Betty 
Cosby Rogers d/b/a La Grange Stockyards, P&S Docket No. 4314, 
involving similar charges the same hearing examiner found that 
the complainant had failed to sustain its burden of proof that 
livestock were wilfully misweighed. 


In that proceeding, however, as we pointed out in our decision 
issued today (31 A.D. 81), there was testimony before the 
hearing examiner to the effect that livestock after purchase and 
before being checkweighed were moved from one pen to another 
and that some of the pens had facilities for watering. There was 
no conflicting testimony and the hearing examiner found the 
testimony credible. In this proceeding, the hearing examiner said 
(pp. 22 and 23) with respect to the same defense: 


“Respondent attempts to account for the gain in weight 
disclosed on approximately 1/3 of the animals involved in 
the check-weighing by stating that it was probably caused 
by their drinking water between the time of their original 
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weighing and the time of check-weighing. This explanation 
does not appear to be reasonable, because the animals check- 
weighed were carefully selected to make sure that they had 
not had access to water. Mr. Wilkinson assisted in the selec- 
tion of these animals. He certainly would have been most 
careful in his selections because it was in his best interests 
to do so. It is not credible that he would have made so many 
mistakes. Nor is it credible that the government agents would 
have made such a large number of errors in their selections. 
At the hearing Mr. Wilkinson presented some testimony to 
the effect that, subsequent to the check-weighing, he found 
some tickets indicating that some of the animals may have 
been in a pen with water available prior to their selection. 
This explanation would contradict his actions at the time 
of the check-weighing when he assisted in the selection of 
these very animals for the test. Such testimony is lacking 
in credibility. In any event it does not account for the weight 
gains nor serve to explain the incorrect original weight 
tickets for the remainder of the animals involved.” 


The hearing examiner saw and heard the witnesses testify. He 
had before him demeanor evidence not available to us. His opin- 
ion as to testimony not being credible should be respected by us. 


Accordingly we conclude, as did the hearing examiner, that 
the weight tickets were improperly stamped. The stamping of the 
weight on the ticket is a critical and highly important part of 
the operations of a weighmaster. As found herein, the stamping 
of a weight on a weight ticket is an operation mechanically in- 
dependent of the actual weighing of the animal on the scale. A 
weight different from the weight of the animal on the scales can 
be stamped on the’ weight ticket by a simple adjustment of the 
poise. The weighmaster employed by respondent is a man with 
many years’ experience in weighing livestock. It cannot be as- 
sumed that he would on occasion adjust the poise and stamp 
weight tickets with incorrect weights for no reason. Regardless 
of his remonstrances to the contrary, the false weights on the 
tickets can be accounted for only by finding that they were delib- 
erately so stamped and were not the result of a series of accidents. 


On April 11, 1968, and again on August 20, 1969, respondent 
was directed in writing to correct the specific improper weighing 
practices found to exist at its stockyard as a result of previous 
investigations. These improper practices were the same as those 





COLUMBUS-MUSCOGEE LIVESTOCK 79 
Cite as 31 A.D. 63 


found to exist on September 8, 1969. Respondent’s failure to 
conform its weighing activities to the Act and Regulations with 
full knowledge thereof constitutes a wilful violation of the perti- 
nent sections of the Act and the Regulations. 


The intentional misweighing of livestock and the issuance of 
weight tickets showing false weights of livestock by respondent 
as found herein constitute unfair and deceptive practices in wilful 
violation of Sections 307 and 312(a) of the Act, supra, and Sec- 
tions 201.49 and 201.71 of the Regulations, supra. See In re R. D. 
Bryan, 29 A.D. 816 (1970); In re Erwin, Inc., 28 A.D. 1273 
(1969) ; In re Joseph L. Mitchell, d/b/a LaSalle County Market- 
ing Center, 21 A.D. 124 (1962), aff’d, 308 F.2d 855 (7th Cir. 
1962). 


Complainant’s Exhibits 7, 8 and 9, which were taken from 
respondent’s records, disclose that respondent issued buyers in- 
voices to and collected monies from purchasers of livestock on 
the basis of false weights shown on weight tickets issued on 
September 8, 1969. Respondent also paid consignors on the basis 
of false weights shown on these weight tickets. These acts con- 
stitute violations of Section 401 of the Act, supra, and Section 
201.55 of the Regulations, supra. See In re J. W. Moore, 26 A.D. 
546 (1967); In re R. D. Bryan, supra. 


The improper weighing activities of respondent are flagrant 
and serious violations of the Act and Regulations issued there- 
under. Respondent should be ordered to cease and desist from 
such practices and should be suspended as a registrant under the 
Act for a period of 30 days, as recommended by complainant. 
Cf. e.g. In re R. D. Bryan, supra. 


The several contentions of the parties presented for the record 
have been considered and, whether or not specifically mentioned 
herein, to the extent that they may be inconsistent with this de- 
cision are denied. 


ORDER 


(a) Respondent, its officers, directors, agents and employees, 
directly or through any corporate or other device, shall cease 
and desist from (1) issuing checks against its custodial account 
for shippers’ proceeds for any purposes not authorized under the 
provisions of section 201.42 of the regulations, or otherwise fail- 
ing to maintain its “Custodial Account for Shippers’ Proceeds” 
in conformity with the provisions of said section 201.42; (2) 
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weighing livestock at other than the true and correct weights; 
(3) issuing scale tickets, buyer’s invoices, or accounts of sale on 
the basis of false and incorrect weights; (4) assessing and col- 
lecting a purchase price for livestock on the basis of weights 
other than the true and correct weights; and (5) paying con- 
signors of livestock on the basis of weights other than the true 
and correct weights; (6) failing to operate livestock scales owned 
or controlled by respondent in accordance with the regulations 
under the Act constituting INSTRUCTIONS FOR WEIGHING 
LIVESTOCK;; (7) permitting auctioneers, starters, and other em- 
ployees of respondent engaged=in the actual conduct of auction 
sales to purchase livestock out of consignment for their own ac- 
count for any purpose; (8) permitting owners, officers, or em- 
ployees of respondent to purchase livestock out of consignment for 
speculative resale; (9) employing or permitting any dealer or 
market agency, or any employee of any such person, to perform 
any service or duty in connection with the furnishing by respond- 
ent of its services when such dealer or market agency engages in 
dealer or market agency transactions at the stockyard; (10) is- 
suing accounts of sale which fail to show the true and correct 
names of the buyers of consigned livestock; (11) paying for meals 
or other personal or business expenses incurred by buyers attend- 
ing livestock sales conducted by respondent; and (12) from 
charging to its consignors trucking costs less than the actual 
amount of such costs. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
separate bank account designated as “Custodial Account for 
Shippers’ Proceeds,” or by some similar identifying designation. 
Such account shall be drawn on only for payment of the net 
proceeds due the consignors or other persons whom respondent 
has knowledge are entitled thereto, and to obtain therefrom the 
sum due respondent as compensation for its services, and for 
payment of lawful marketing charges. Respondent shall make de- 
posits in said account of amounts equal to any proceeds receiv- 
able from the sale of consigned livestock that are not received 
by respondent within three days of the sale of the livestock. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness as a market agency subject to the Act, including receiving 
tickets showing the true name of the consignor and the date of 
consignment. 
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(b) Respondent is suspended as a registrant under the Act 
for a period of 30 days. 


Except as to the provisions suspending respondent as a regis- 
trant under the Act, this order shall become effective on the 
sixth day after service of a copy hereof upon respondent. The 
provisions suspending respondent as a registrant shail become 
effective on the 20th day after such service. 


(No. 14,344) 


In re COLUMBUS PAUL ROGERS and BETTY COSBY ROGERS d/b/a 
LAGRANGE STOCKYARDS. P&S Docket No. 4314. Decided Jan- 
uary 21, 1972. 


Shippers proceeds—Deposits to be made within 3 days of sale—Conflict of 
interest—Accounting—Cease and desist order—Dismissal 
of false weighing charges 


Respondents are ordered to cease and desist from using shippers proceeds 
for unauthorized purposes, permitting employees etc. to purchase live- 
stock consigned for sale on a commission basis, issuing untrue or in- 
complete accounts of sale and scale tickets, and charging consignors 
trucking costs less than the actual amount. 


Respondents are also ordered to make deposits equal to overdue shippers 
proceeds within three days of sale. 


The allegations charging respondents with improper weighing practices are 
dismissed, as recommended by the hearing examiner. 


Dona Kahn for complainant. 
Sanders, Mottola, Haugen, Wood & Goodson, Newnan, Ga., for respond- 
ents. 
John G. Liebert, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.). The complaint charges the respondents with acts and 
practices at the stockyard in violation of the act and the regula- 
tions issued thereunder in connection with the weighing of live- 
stock sold on a weight basis, with the sale of livestock on a com- 
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mission basis, with misuse of funds in the custodial account, and 
with failure to keep proper records and accounts of sales. 


Respondents’ answer admits the jurisdictional allegations in 
the complaint, admits the allegations in Paragraphs I, III (a), 
IV, and V, and denies the remaining allegations. 


Oral hearing on the matter was held at Newnan, Georgia, on 
November 17, 1970, before Hearing Examiner John G. Liebert, 


Office of Hearing Examiners, United States Department of Agri- 
culture. 


During the course of the hearing the parties entered into stipu- 
lations by which respondents admitted all the allegations of the 
complaint with the exception of those contained in Paragraph II, 
which involve the weighing operations and activities. By this stip- 
ulation, complainant agreed not to recommend a suspension of 
respondents’ registration on the basis of any violation other than 
those alleged in Paragraph II of the complaint. 


The hearing examiner issued a recommended decision to the 
effect that the evidence was insufficient to find wilful violation of 
the act and the regulations with respect to the charges of im- 
proper weighing and the issuance of false weight tickets set out 
in Paragraph II of the complaint. 


The complainant filed exceptions to the recommended decision 
and a brief supporting the exceptions. Respondents filed a reply. 
This decision is substantially the same as that of the hearing 
examiner. 


FINDINGS OF FACT 


1. Columbus Paul Rogers and Betty Cosby Rogers are partners 
doing business as La Grange Stockyards, La Grange, Georgia. 
They are now, and at all times material herein were: 

(a) engaged in the business of conducting and operating the 
LaGrange Stockyards, LaGrange, Georgia, a posted stockyard 
under the act, hereinafter referred to as the stockyard; 


(b) engaged in the business of selling livestock on a com- 
mission basis at the stockyard; 


(c) registered since November 3, 1966, with the Secretary 
of Agriculture as a market agency to buy and sell livestock in 
commerce on a commission basis. 
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2. Prior to November, 1966, the stockyard was operated by 
LaGrange Stockyards, Inc. a corporation whose president was 
respondent Columbus Paul Rogers, and whose secretary was re- 
spondent Betty Cosby Rogers. This corporation was registered 
on February 7, 1964, as a market agency to sell livestock on a 
commission basis at the stockyard. The registration was rendered 
inactive December 2, 1966. 


3. Respondents, during the year 1969, misused funds received 
as proceeds from the sale of livestock consigned to it for sale on 
a commission basis at the stockyard, as follows: 


(a) Respondents issued checks drawn on their custodial 
account as “advances” to, or in payment of livestock purchases 
by, respondent C. Paul Rogers in connection with his purchases 
of livestock on a dealer basis. Specifically, the following checks 
were so issued against the custodial account: 


Date of 

Check 

1969 Payee Amount 
March 4 Cash $ 5,000.00 
March 31 Paul Rogers 3,000.00 
April 8 L. R. Stanfield 6,750.00 
April 16 Westly Steel 1,675.70 
May 8 Cash 4,325.00 
May 8 T. W. Johnson 200.00 
May 21 C. N. Hood 7,955.00 
May 29 E. A. Brown 24,705.00 


(b) As of May 30, 1969, respondents had recorded outstand- 
ing checks drawn on their custodial account in the amount of 
$130,932.71, and to offset said obligations, cash in the bank 
account in the amount of $28,077.45, deposits in transit of 
$48,429.01, and proceeds receivable in the amount of $47,860.53, 


resulting in a deficiency of $6,565.72 in funds available to pay 
shippers’ proceeds. 


4. All checks drawn on the custodial account during the year 
1969, including those listed in Finding of Fact 3, were paid by 
the bank upon which they were drawn when presented. (Stipu- 
lation—Tr. pp. 3-5.) 

5. Respondents, at the stockyard, on or about the dates and 
in the transactions set forth below, permitted their auctioneer, 
Sam Simmons, to purchase consigned livestock for his own 
account: 
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Date of 
Purchase 
1969 
March 13 
March 20 
March 27 
April 3 
April 10 
April 17 
April 24 
May 1 
May 8 
May 22 


Date of 
Sale 
1969 

March 6 

March 6 

March 6 

March 6 

March 6 
March 6 
March 31 
March 31 
March 31 
March 31 
April 3 

April 3 

April 3 

April 3 

April 21 

April 21 

April 21 

April 21 

April 21 

April 21 

May 22 

May 22 

May 22 

May 22 

May 22 


No. of Head 


and 


Description 
1 hog, 47 cattle 
3 hogs, 25 cattle 
1 hog, 21 cattle 
2 hogs, 23 cattle 
3 hogs, 30 cattle 
1 hog, 24 cattle 
15 hogs, 31 cattle 
2 hogs, 56 cattle 


60 cattle 


3 hogs, 14 cattle 

6. Respondents, at the stockyard, in several transactions dur- 
ing the year 1969 as set forth below, in accounting to consignors 
for the sale of their livestock, failed to transmit or deliver to said 
consignors full, true and correct accounts of such sales in that 
respondents issued accounts of sale which did not show the names 
of the purchasers of their livestock, but instead used designations, 
copies of which incomplete and incorrect accounts of sale were 
made a part of respondents’ accounts and records: 


Consignor 


T. W. Hooks 


Cindy and Ferrell Blair 


J. W. Leath 
A. O’Neal 

O. Sullivan 
Paul Milan 

L. J. Morrison 
G. W. Tood 
James Reardon 
Charlie Lane 
R. R. Stewart 
Ray Harmon 
J. C. Sistruck 
C. A. Moody 
Mrs. Heflin 
Julia Linebarker 
Paschal Como 
C. B. Lambert 
Richard Miller 
Morgan Dairy 
D. Waters 

L. R. Stanfield 
S. G. Mayfield 
Mrs. E. Hall 
E. Hall 
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Amount 
$3,401.50 
2,800.37 
1,223.84 
1,582.25 
4,411.02 
3,217.24 
3,308.23 
7,211.80 
4,512.97 
2,178.85 


Designations Used 
for Buyer on 
Accounting 


Sy3 
H-1; G-1 
Sy3x 
8-100; KM-5 
R-8; H-5 
Hull; Red-2 
RC 

H-1 
K-25 
S-100 
R-30 
Sy-3 
Sy-5x 
Sy-3 
GW 
Ga-100 
S-43 

RC 
Scott-1 
S-43 
Craw 3 
SF 
Scott 2 
W-22 
R-98 


| 
| 





~ 
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7. Respondents, during the year 1969, at the stockyard, in 
connection with the weighing of livestock sold on a weight basis, 
issued scale tickets which failed to show the date of the weighing, 
the true and complete name of the buyer, the name of the con- 
signor and the name or initials of the person weighing the live- 
stock. 


8. Respondents, at the stockyard, on 3 occasions during the 
year 1969 as set forth below, in connection with the hauling of 
consigned livestock to the stockyard for sale on a commission 
basis, charged the consignors amounts less than the actual cost 
of the hauling: 


Total Amounts Total Amounts 
Date Charged to Paid 
1969 Consignors to Truckers 
March $510.68 $ 803.18 
April 472.55 680.05 
May 863.92 1394.54 


9. Livestock consigned to the stockyard for sale is weighed 
there prior to sale on a scale belonging to respondents, and such 
scale is operated by weighmasters employed by respondents. It is 
the duty of the weighmaster to determine the true and correct 
weight of each animal to be sold and to record such true and 
correct weight in printed form on a scale ticket issued by respond- 
ents. The weight thus recorded on the scale ticket determines the 
amount which a buyer of the livestock pays and the amount which 
the consignor receives. (See 9 CFR 201.49, 201.55, 201.71, 201.73; 
see also Comp. Ex. 8). 


10. The INSTRUCTIONS FOR WEIGHING LIVESTOCK 
(Scales and Weighing Memorandum No. 3), issued by the Pack- 
ers and Stockyards Administration pursuant to regulations pro- 
vides in pertinent part: 


The empty scale shall be balanced each day before weighing 
begins and thereafter, while weighing operations continue, 
it shall be balanced at intervals of not more than 15 drafts 
or 15 minutes, whichever is completed first. In addition, the 
empty scale shall be balanced whenever a weigher resumes 
weighing duties after an absence from the scale and also 
whenever a load exceeding half the scale capacity has been 
weighed and is to be followed by a load of less than 1000 
pounds. (Comp. Ex. 9) 
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11. Following a checkweighing investigation conducted by 
officials of a Packers and Stockyards Division, the Area Super- 
visor, by letter dated March 9, 1964, notified Mr. Paul Rogers, the 
respondent herein (see Finding of Fact No. 2) that the investiga- 
tion disclosed that cattle were being short-weighed at the stock- 
yard. Respondent was advised that failure to properly weigh 
livestock was a violation of section 201.71 of the regulations 
issued under the Packers and Stockyards Act and was an unfair 
and deceptive practice. Respondent was further advised to follow 
the prescribed procedures for weighing livestock in accordance 
with the instructions which were enclosed. Several months later 
a recheck of the weighing activities at the stockyard was con- 
ducted. At that time it was concluded that the weighing practices 
of the stockyard were in conformity with the regulations. 


12. On May 22, 1969, the weighing operations at the stockyard 
were again investigated by employees of the Packers and Stock- 
yards Administration from the Atlanta, Georgia, Area Office. 
Observation of his actions disclosed that the weighmaster was 
not balancing the scales in the manner prescribed by the regu- 
lations. On this date 47 head of cattle, which had been sold that 
day, were checkweighed. The results of this checkweighing dis- 
closed that 30 of the 47 head showed weight gains over the sale 
weights as shown on the scale weight tickets. During the course 
of this weighing activity the balance of the scale was checked as 
prescribed by the regulations and instructions, and the scale 
appeared to be in proper working order. 


13. The results of the checkweighing of May 22, 1969, were 
discussed with Mr. Rogers, who had no explanation for the weight 
gains. At this time the weighing instructions and procedures 
were discussed also with the weighmaster and a copy of the in- 
structions was left with him. 


14. On November 5, 1969, Mr. Douglas Prichard of the Atlanta 
office, Packers and Stockyards Administration, tested the scale 
for accuracy. The usual testing methods were employed and the 
results disclosed that the scale was accurate for purposes of 
weighing livestock within the allowable tolerances. 


15. Mr. Prichard returned to the stockyard on November 138, 
1969, for a follow up checkweighing investigation. He was accom- 
panied by Mr. Ben Baird, Livestock Scales Weighing Specialist of 
the Memphis, Tennessee, Area Office, and Mr. John Peavey of 
the Atlanta Area Office. At the conclusion of the sale on that day 
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the scale was balanced by the investigators and 42 head of live- 
stock were selected for checkweighing. Each of the animals 
selected was weighed individually by Mr. Baird and a scale-weight 
ticket was issued showing the weight of the animal at that time. 
The scale was balanced after each pen of livestock was weighed. 
No evidence of any imbalance in the scale was noted. The animals 
weighed were carefully selected from 5 pens located near the 
scales in which neither food nor water was available to the cattle. 
The weight tickets of checkweighing were compared with the 
original weight tickets and the results were as follows: 
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The above schedule shows pen numbers which we find are not 
accurate. (See Finding of Fact 20.) In summary, of the 42 ani- 
mals reweighed, 28 showed weight gains ranging from 5 to 25 
pounds; one showed a weight gain of 55 pounds; 8 showed no 
weight change; and 5 showed weight losses ranging from 5 to 15 
pounds. Of the animals showing weight gains, 15 showed gains 
ranging from 10 to 25 pounds. The one animal showing a gain of 
55 pounds was noted by the purchaser and an immediate adjust- 
ment was made by the stockyard. 


16. The results of the checkweighing of November 13, 1969, 
were discussed with Mr. Rogers on the day of the checkweighing 
and the following morning. He was asked specifically for an 
explanation for the weight gains and he did not offer any ex- 
planation. 


17. The scale at respondents’ stockyard was again tested for 
accuracy on November 14, 1969, by Messrs. Prichard and Baird 
using approved testing methods. The scale was found to be ac- 
curate for the purposes of weighing livestock within allowable 
tolerances. 


18. Respondents issued accounts of sales and checks to con- 
signors and invoiced buyers on the basis of the weight printed 
on the scale tickets issued by them in connection with their sales 
(Comp. Ex. 4, 5, 6). 


19. The time of the original weighing of the 42 head of cattle 
selected for checkweighing on November 13, was not definitely 
established. They were weighed sometime after the sale com- 
menced at approximately 5:00 p.m. and the conclusion of the sale 
at approximately 10:00 p.m. They were among the 615 head of 
cattle which were weighed and sold on that day. While there were 
conflicting statements concerning the time of the close of the sale, 
we believe that the daily business record of respondents is the 
most reliable. It fixes the time of the close of the sale at approxi- 
mately 10:00 p.m. The checkweighing took place after that time. 


20. The 42 head of cattle were selected for checkweighing by 
Messrs. Peavey and Pritchard from pens located near the scales. 
The numbers of the 5 pens from which the cattle were selected 
were given to Mr. Pritchard by an unnamed employee. Respond- 
ent Paul Rogers testified that these numbers were in error. By 
his numbering system some of the pens are not located near the 
scale. We consider that the numbers of the pens, taken alone, is 
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not significant. What is significant is whether or not the pens 
from which the animals were taken did or did not have facilities 
for watering livestock. We find that Messrs. Peavey and Prichard 
would have made a serious effort to ascertain this fact because of 
its importance to the investigation. 


21. In November 1969 there were 64 pens in the stockyard. 
Twenty-five of these were sellers pens, or pens used for holding 
livestock prior to sale, and 39 pens were buyers pens, used for 
holding livestock after sale. Of the 39 buyers pens, 24 had facil- 
ities for watering livestock. 


22. The evidence is uncontroverted that livestock will lose 
weight measurably within a short period of time if they do not 
have access to water or feed. Likewise, they will gain weight 
measurably if they drink water. One gallon of water weighs 
about 8 pounds and a thirsty calf will drink from 3 to 5 gallons 
of water. 


23. During the sale there was a considerable movement of cattle 
from one pen to another on the buyers’ side. The government 
investigators did not observe what was taking place during this 
period of time. Mr. Hoke Bullock, an official of the Georgia De- 
partment of Agriculture, testified that this movement occurred, 
as did Mr. Rogers. They both testified that this movement was 
normal at this stockyard on a busy day such as November 13, 
1969. 


CONCLUSIONS 


During the course of the hearing the parties entered into stip- 
ulations by which respondents admitted all the allegations in the 
complaint, with the exception of those contained in Paragraph II, 
and consented to the entry of an order requiring them to cease 
and desist from the alleged illegal practices without hearing 
thereon. Accordingly, Findings of Fact 3 through 8 herein state 
these admissions of activities constituting violations of sections 
307, 312 (a) and 401 of the act (7 U.S.C. 208, 213 (a) and 221), 
and sections 201.40, 201.41, 201.42, 201.43(a), 201.49 and 
201.57(a) of the regulations (9 CFR 201.40, 201.41, 201.42, 
201.43 (a), 201.49 and 201.57 (a) ). By these stipulations complain- 
ant agreed not to recommend a suspension of respondents’ regis- 
tration on the basis of any violation other than those alleged in 
Paragraph II of the complaint. 
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Paragraph II of the complaint sets forth certain allegations 
of illegal practices of respondents in connection with the weigh- 
ing of livestock at its stockyard whereby respondents are charged 
with violations of the act and the regulations. Specifically, it is 
alleged that respondents (1) issued scale tickets and accountings 
to consignors and buyers of livestock on the basis of false weights, 
and (2) paid the consignors of the livestock on the basis of such 
false weights. In substance, these allegations are based upon 
findings of a checkweighing investigation on November 13, 1969, 
which shows that certain cattle which were reweighed after sale 
showed gains in weight over the weights shown on the weight 
tickets issued just prior to sale and upon which the payment for 
the livestock involved was made. | 


Complainant argues that livestock which are dry-lotted, i.e., 
confined in pens without access to feed or water, do not gain 
weight, therefore, the gains in weight disclosed by the check- 
weighing establishes the fact that the livestock must have been 
short-weighed at the time of their weighing prior to sale. By 
previous checkweighing on May 22, 1969, which disclosed similar 
weight gains which were called to respondents’ attention, com- 
plainant argues that respondents failed to correct this illegal 
practice and, therefore, wilfully violated the act and the regula- 
tions as charged. 


As found herein, livestock lose weight measurably and rapidly 
when they do not have feed and/or water available. Respondents 
do not controvert this fact. They do contend, however, that the 
weight gains can be accounted for by the fact that the cattle had 
drunk water between the time of their weighing for purposes of 
sale and the time of their checkweighing. Respondents further 
contend that an apparent weight gain of 5 pounds on reweighing 
is not extraordinary because of allowable tolerances in scale and 
weighing operations. They point to the fact that of the 28 in- 
stances of weight gains cited in Paragraph II (b) of the com- 
plaint, 12 were gains in the amount of 5 pounds. 

Apparent weight gains on reweighing cattle can be accounted 
for by a faulty or malfunctioning scale, an unbalanced condition 
of the scale at the time of weighing, a deliberate or accidental 
misweighing by the scale operator, a deliberate or accidental 
stamping of an incorrect weight on the scale ticket, or by in- 
gestion of feed or water by livestock during the interval between 
weighings. Absent the ingestion of feed or water in the interval 
between weighings, if a scale in good operating condition is 
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properly operated in accordance with the operating instructions, 
a reweighing of cattle on the same scale should never show a 
gain over the original weights. The scales used in this case 
measured in 5-pound increments. Allowing for the break in the 
beam, a properly weighed animal on a perfect scale of this type 
should not be plus or minus more than 214 pounds of its true 
weight. Absent feed or water, the longer the interval between 
the weighings the greater the shrink in true weight of the ani- 
mal. Thus a calf reweighed immediately should show a zero- 
weight change. Within a short time, however, normal excretory 
shrink, plus the factor of the break in the beam, should account 
for at least a 5-pound loss on reweighing. Conditions, however, 
in practical weighing operations are not always perfect, so that 
deviations do occur which disclose weight differences not always 
specifically accounted for. Mr. Stevens, the Government repre- 
sentative and witness, stated that because of this fact, if a re- 
weighing discloses only a 5-pound weight gain, he would not 
consider this fact alone to constitute evidence of violations in the 
weighing of cattle because of the possible factor of human error. 


The evidence presented discloses that the investigators on 
November 13, 1969, did not observe the weighmaster during his 
weighing of the cattle. He had been instructed in correct pro- 
cedures at the time of the May 22, 1969, reweighing investiga- 
tion. There is no reason, therefore, to assume any improper 
activities on his part. No imbalance of the scale during his opera- 
tions was disclosed on November 13. The investigators carefully 
balanced the scale on their reweighings. The evidence clearly dis- 
closes that the scale was found to be in good operating condition 
and accurate for purposes of weighing livestock on November 13. 
Thus the determining fact in this case is simply whether or not 
the cattle in question had drunk water after sale and prior to 
reweighing. 


The investigators who conducted the investigation on Novem- 
ber 13, 1969, selected the cattle for reweighing from pens which 
did not have watering facilities available to the livestock. They 
also selected the cattle from such holding pens which were located 
nearest the scale in the belief that these held the last group of 
animals sold. The time lapse between the time of their weighing 
before sale and the time of reweighing consequently would be 
short and any true weight differences would be expected to be 
minimal. 
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The hearing examiner stated in his recommended decision 
(p. 18) that the determining fact in this case is “. . . simply 
whether or not the cattle in question had drunk water after sale 
and prior to reweighing.’”’ He noted that, according to the evi- 
dence, complainant’s investigators did not observe the flow of 
cattle through the stockyards after sale and were not in a position 
to observe whether the animals selected for reweighing were in 


the first pens in which they had been placed after sale. He also 
concluded that 24 of the 39 holding pens on the buyers’ side had 
facilities for watering livestock and that the weight of the evi- 
dence establishes the fact that large numbers of cattle moved 
from pen to pen after sale and thus some of them had access to 
water. 


The evidence of movement of some of the cattle from one pen 
to another after sale consists of the testimony of Mr. Hoke Bul- 
lock (Tr. pp. 157-62) an employee of the Georgia Department of 
Agriculture and Mr. C. Paul Rogers, one of the respondents (Tr. 
pp. 181-201). 


While it seems strange that availability of water in some of 
the buyer pens was not advanced by respondents as a possible 


explanation of discrepancies between sales weights and check- 
weights in the investigations described in the Findings of Fact 
above, the hearing examiner obviously believed the testimony of 
Bullock and Rogers. It seems to us that, under the circumstances, 
we should not disagree with the hearing examiner’s finding that 
some of the livestock reweighed had access to water after sale 
and before the checkweighing was done. See e.g., Bon-R Repro- 
ductions v. NLRB, 309 F.2d 898 (2d Cir. 1962). And we think 
that it is not the obligation of respondent to identify the livestock 
reweighed that drank water or to prove that some of them actually 
did drink water. We conclude that since the hearing examiner 
found that water was available to some of the livestock re- 
weighed, it is reasonable to expect those that did have water 
available drank water which would be an explanation for the 
discrepancies. It was part of the complainant’s burden of proof 
to show that the discrepancies were due to the misweighing of 
the livestock at the time of sale. 


As did the hearing examiner, we conclude that Paragraph II 
of the complaint containing the charges of false weighing should 
be dismissed. 
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ORDER 
Paragraph II of the complaint is dismissed. 


Respondents shall cease and desist from (1) issuing checks 
against their custodial account for shippers’ proceeds for any 
purposes not authorized under the provisions of section 201.42 
of the regulations, or otherwise failing to maintain its “Custodial 
Account for Shippers’ Proceeds” in conformity with the pro- 
visions of section 201.42; (2) permitting auctioneers or other 
employees of respondents engaged in the actual conduct of auction 
sales to purchase livestock out of consignment for their own 
account for any purpose; (3) issuing accounts of sale which fail 
to show the true and correct names of the buyers of consigned 
livestock; (4) issuing scale tickets which fail to contain all the 
information required by the provisions of section 201.49 of the 
regulations; and (5) from charging to their consignors trucking 
costs less than the actual amount of such costs. 

Respondents shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
separate bank account designated as “Custodial Account for Ship- 
pers’ Proceeds,” or by some similar identifying designation. Such 
account shall be drawn on only for payment of the net proceeds 
due the consignors or other persons whom respondents have 
knowledge are entitled thereto, and to obtain therefrom the sum 
due respondents as compensation for their services and for pay- 
ment of lawful marketing charges. Respondents shall make de- 
posits in said account of amounts equal to any proceeds receiv- 
able from the sale of consigned livestock that are not received 
by respondents within three days of the sale of the livestock. 


This order shall become effective on the sixth day after service 
upon respondents. 


(No. 14,345) 


In re GARY MCCALEB. P&S Docket No. 4552. Decided January 24, 
1972. 


Consent order—Suspension of registration until bonded 


Richard S. Wetzler for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on October 13, 1971, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging that respondent has wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations. 


On November 29, 1971, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. (a) Gary McCaleb, hereinafter referred to as the respond- 
ent, is an individual with his principal place of business located 
at Route 1, Box 192B, Springtown, Texas 76082. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account and buying livestock 
on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer and market agency to buy and sell livestock in commerce. 


2. Prior to September 27, 1968, respondent along with Kenneth 
H. Varah and Larry Wing, doing business as Liberal Sales Com- 
pany executed and maintained surety bonds to secure perform- 
ance of market agency and dealer obligations. Effective Septem- 
ber 27, 1968, partnership bonds were amended, changing the 
principals to Kenneth H. Varah and Larry Wing, thereby ter- 
minating market agency and dealer bonding as to the respondent. 
Respondent was notified on or about August 10, 1971, that if he 
continued to engage in livestock operations, as a market agency 
or dealer, he would be required to comply with bonding provisions 
of the Act and of the regulations. Notwithstanding such notice, 
respondent continued to engage in business as a market agency 
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buying livestock on a commission basis and as a dealer buying 
and selling livestock in commerce for his own account, without 
securing a reasonable bond or its equivalent, as required under 
the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act 
(7 U.S.C. 213(a)), and sections 201.29 and 201.30 of the regula- 
tions (9 CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below, and the complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 


reasonable bond or its equivalent, as required under the Act and 
the regulations. 


Respondent is suspended as a registrant under the Act until 
he complies fully with the bonding requirements under the Act 
and the regulations. When respondent has complied with such 


requirements a supplemental order will be issued in this proceed- 
ing terminating this suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 14,346) 


In re CARL STANLEY MEZUREK. P&S Docket No. 4531. Decided 
January 24, 1972. 


Consent order—Cease and desist 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required increase in bond coverage. 


Richard S. Wetzler for complainant. 
Respondent pro se. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act instituted by a com- 
plaint filed on August 31, 1971, by the Packers and Stockyards 
Administration, United States Department of Agriculture charg- 
ing respondent with violations of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 


Respondent filed an amended answer on November 12, 1971, 
in which he admits the jurisdictional] allegations of the complaint, 
neither admits nor denies the remaining allegations of the com- 
plaint, waives oral hearing and the report of the Hearing 
Examiner, and consents to the issuance of a specified order, with 
findings and conclusions, for the purpose of this proceeding only, 
based on the allegations contained in the complaint. Complainant 
has recommended that the cease and desist order consented to 
by respondent be issued. Complainant has also recommended that 
the respondent not be suspended as a registrant under the Act 
inasmuch as respondent is now in compliance with the bonding 
requirements of the Act and the regulations. 


FINDINGS OF FACT 


1. (a) Carl Stanley Mezurek, hereinafter referred to as the 
respondent, is an individual with his principal place of business 
located at Route 2, Grafton, Ohio 44044. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture to 
buy and sell livestock in commerce. 


2. Based on the volume of business disclosed in his annual 
dealer report for the period January 1, 1970, through December 
31, 1970, respondent was required, under the Act and the regula- 
tions, to increase from $8,000 to $10,000 the amount of bond or 
bond equivalent maintained to secure the performance of his 
dealer obligations. Respondent was notified on or about May 21, 
1971, and on June 18, 1971, of the required increase in his bond 
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coverage. Notwithstanding such notice, respondent continued to 
engage in the business of a dealer buying and selling livestock 
in commerce for his own account, without furnishing the required 
additional bond coverage. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


This order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 14,347) 


In re GLENN NEWTON. P&S Docket No. 4553. Decided January 24, 
1972. 


Consent order—Cease and desist 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required increase in bond coverage. 


Richard S. Wetzler for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
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et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on October 13, 1971, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging that respondent has wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations. 


On December 2, 1971, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the cease and desist order consented to by 
respondent be issued. Complainant has also recommended that 
respondent not be suspended under the Act, because subsequent 
to the issuance of the complaint, respondent filed a trust fund 
agreement in compliance with the requirements of the Act and 
the regulations. 


FINDINGS OF FACT 


1. (a) Glenn Newton, hereinafter referred to as the respond- 
ent, is an individual with his principal place of business located 
at P. O. Box 155, Bedford, Texas 76021. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying livestock on a 
commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Based on the volume of business reported in the annual 
report of his livestock buying transactions during the period 
January 1, 1970, through December 31, 1970, respondent was 
required under the Act and the regulations to increase from 
$10,000 to $35,000 the amount of bond or bond equivalent main- 
tained by him to secure the performance of his livestock buying 
obligations. Respondent was notified that he was required to 
increase his bond coverage from $10,000 to $35,000 by letter 
dated April 28, 1971, and by a certified letter dated May 25, 1971, 
which was delivered to respondent May 27, 1971. Notwithstand- 
ing such notice, respondent engaged in the business of a market 
agency buying on commission, without furnishing the required 
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additional bond coverage required by the Act and the regulations 
issued thereunder. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below, and the complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 14,348) 


In re HUGH J. LYNCH and THOMAS H. LYNCH. P&S Docket No. 
4557. Decided January 27, 1972. 


Consent order re Thomas H. Lynch— 
Suspension of registration while insolvent 


Respondent Thomas H. Lynch is ordered to cease and desist from violations 
of the act involving the improper maintenance of his account for ship- 
pers proceeds, the issuance of insufficient funds consignment preceeds 
checks, the failure to remit shippers proceeds promptly, and is suspend- 
ed as a registrant until no longer insolvent. The complaint is dismissed 
as to Hugh H. Lynch. 


Samuel J. Harris for complainant. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
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et seq.), instituted by a complaint filed on October 18, 1971, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging that respondents violated cer- 
tain provisions of the Act and the regulations thereunder (9 CFR 
201.1 et seq.). 


Respondent Thomas H. Lynch has filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and for the purposes 
of this proceeding and for such purposes only, consents to the 
issuance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has recom- 
mended that the order consented to by respondent Thomas H. 
Lynch be issued. 


Respondent Hugh J. Lynch has filed an answer in which he 
denies that he was a partner with respondent Thomas H. Lynch 
in the operation of the Sumner Livestock Auction at the time of 
the alleged violations set forth in the complaint. Respondent Hugh 
J. Lynch filed along with his answer a copy of a “Sale Contract” 
which sets forth the terms of the sale of his interest in the Sum- 
ner Livestock Auction prior to the dates on which the alleged 
violations occurred. Under the circumstances, complainant has 
recommended the issuance of an order dismissing the complaint 
as to respondent Hugh J. Lynch. 


FINDINGS OF FACT 


1. (a) Respondent Thomas H. Lynch, d/b/a Sumner Livestock 
Auction, is an individual with his principal place of business 
located at Sumner, Iowa 50674. 


(b) Respondent Thomas H. Lynch, at all times material 
herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Sumner Livestock Auction, posted under and subject to 
the provisions of the Act, hereinafter referred to as the stock- 
yard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 
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2. Respondent Thomas H. Lynch’s current liabilities presently 
exceed his current assets. As of May 18, 1971, he had current 
liabilities totaling $152,243.69 and current assets totaling 
$59,313.16, resulting in an excess of current liabilities over cur- 
rent assets of $92,930.53. 


3. Respondent Thomas H. Lynch, in connection with his opera- 
tions as a market agency during the month of May 1971, failed 
to maintain and use properly his custodial account for shippers’ 
proceeds, thereby endangering the faithful and prompt account- 
ing therefor and payment of the portions thereof due the owners 
or consignors of livestock, in that: as of May 18, 1971, he had 
outstanding checks drawn on his custodial account for shippers’ 
proceeds in the amount of $48,658.29, and had to offset such 
checks, cash in said bank account in the amount of $21,272.79 and 
current proceeds receivable in the amount of $4,313.85, resulting 
in a deficiency of $23,071.65 in funds available to pay shippers’ 
proceeds. 


4. Respondent Thomas H. Lynch, at the stockyard on or about 
the dates and in the 50 transactions set forth in paragraph IV of 
the complaint, issued checks drawn on his custodial account for 


shippers’ proceeds in purported payment of the net proceeds from 
the sale of consigned livestock, which checks were returned un- 
paid because they were drawn on uncollected funds or the account 
had been closed. 


5. Respondent Thomas H. Lynch, in connection with the trans- 
actions referred to in Finding of Fact 4 above, failed to transmit 
to the consignors the net proceeds derived from the sale of their 
livestock. 


6. Respondent Thomas J. Lynch, during the period from April 
1, 1971 through May 18, 1971, in connection with his business 
as a market agency, failed to keep accounts, records, and memo- 
randa which fully and correctly disclose all transactions involved 
in his business under the Act. During such period, he failed to 
keep and maintain (1) a general ledger of accounts showing as- 
sets, liabilities, income, expenses, and net worth; (2) a complete 
record of accounts receivable; and (3) a record of periodic recon- 
ciliations of his bank accounts. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
it is concluded that respondent Thomas H. Lynch is insolvent 
within the meaning of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 3, 4, 5, and 
6 herein, it is concluded that respondent Thomas H. Lynch has 
wilfully violated sections 307, 312(a) and 401 of the Act (7 U.S.C. 
208, 213(a), and 221) and sections 201.42 and 201.43(a) of the 
regulations (9 CFR 201.42 and 201.43(a)). 


Inasmuch as respondent Thomas H. Lynch has consented to the 
issuance of the order set forth below and complainant has recom- 
mended that such order be issued, the order will be issued. Com- 
plainant, being satisfied that respondent Hugh J. Lynch should 
not be charged with the alleged violations involved in this pro- 
ceeding, has recommended that the complaint be dismissed as 
to respondent Hugh J. Lynch. 


ORDER 


Respondent Thomas H. Lynch in connection with his livestock 
operations subject to the Act shall cease and desist from: 


1. Failing to maintain his custodial account for shippers’ pro- 
ceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42) ; 


2. Issuing checks in purported payment of the net proceeds 
from the sale of consigned livestock without maintaining suffi- 
cient funds on deposit in the bank account upon which they are 
drawn to pay such checks; and 


3. Failing to promptly transmit to consignors of livestock the 
net proceeds from the sale of such consigned livestock. 


Respondent Thomas H. Lynch shall keep accounts, records, 
and memoranda which fully and correctly disclose all transac- 
tions involved in his business under the Act, including, among 
other things; (1) a general ledger of accounts showing assets, 
liabilities, income, expenses, and net worth; (2) a complete record 
of accounts receivable; and (3) a record of monthly reconcilia- 
tions of his bank accounts. 


Respondent Thomas H. Lynch is suspended as a registrant 
under the Act until he demonstrates that he is no longer insolvent 
and that the deficit in his custodial account for shippers’ pro- 
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ceeds had been eliminated. When he demonstrates that he is no 
longer insolvent and that the deficit in his custodial account for 
shippers’ proceeds has been eliminated, a supplemental order will 
be issued in this proceeding terminating this suspension. 


This Order shall become effective on the sixth after service 
upon respondent Thomas J. Lynch. Copies hereof shall be served 
upon the parties. 


The complaint is dismissed as to Hugh J. Lynch. 


(No. 14,349) 


CECIL WARD, d/b/a GAINESVILLE LIVESTOCK AUCTION v. ALLEN 
SEALE AND T. C. AND T. A. MARSHALL, d/b/a MARSHALL 
CATTLE COMPANY. P&S Docket No. 4408. Decided January 
27, 1972. 


Order upon reconsideration— 
Agent—Disclosed principal—Reinstatement of prior 
decision and order 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.), an order was issued 
on August 25, 1971, in which respondents T. C. and T. A. Marshall 
were ordered to pay, jointly and severally, the sum of $12,687.68, 
with interest, for the unpaid purchase price of livestock purchased 
for them on a commission basis by respondent Allen Seale. The 
commission charged by respondent Seale and owing from the 
other respondents was advanced to Seale by complainant at the 
time of the transaction and respondent Seale was ordered to pay 
back such amount ($75.13) with interest. The basis of the Deci- 
sion and Order was that Seale had purchased the livestock in issue 
as an agent for a disclosed principal (the Marshalls) and that 
“absent any evidence of an agreement or understanding with com- 
plainant to the contrary, Seale is not liable for the livestock pur- 
chases of his principal.” 


On September 14, 1971, complainant filed a petition for recon- 
sideration asserting, inter alia, that the respondents both acted in 
their capacities as dealers, and further that purchase price liabil- 
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ity of a market agency buying on commission is identical to that 
of a dealer based on the fact that the provisions of the bonds re- 
quired for both types of buying transactions are identical. Com- 
plainant submitted a supplement to his petition for reconsidera- 
tion on November 1, 1971, citing a recent case, Clyde Graham v. 
Clover Creek Cattle Company, 488 P. 2d 566 (1971) as establish- 
ing a bond obligation attaching to the role of a dealer under 
circumstances purportedly similar to the case at hand. Respon- 
dent Seale filed an answer on September 27, 1971, in which he 
asserted in essence that he was not the buyer of the livestock and 
that complainant had been advised of the fact that complainant 
would have to look to the Marshalls for payment by having been 
asked by him to call the Marshalls before he commenced buying. 


Initially, it should be noted that on the basis of common law 
and holdings in numerous reparation decisions, where an agent 
buys livestock for a disclosed principal, there is no liability for 
the purchase price on the part of the agent, either primarily or 
secondarily, absent a specific understanding otherwise. See e.g. 
Bottorff v. Ault, 22 A.D. 20 (1968) ; Pearl City Sale v. Groth, 23 
A.D. 315 (1964) ; Iowa County v. Schwartz, 23 A.D. 813 (1964) ; 
Gordon Magness v. James Davis, 28 A.D. 140 at 146 (1969) ; York 
County Stock Sales v. Rob Martin, 28 A.D. 163 (1969) ; Grischott 
v. Willard, 28 A.D. 423 at 425 (1969); Coltharp’s Livestock 
Market v. Mesecke, 28 A.D. 696 (1969) ; Cleo L. Gascho v. Frank 
Jessen, 29 A.D. 381 (1970); Hunt v. Knoxville Community Sales, 
29 A.D. 799 (1970); and John W. Torpey v. Nebraska Order 
Buyers, 30 A.D. 207 (1971). See also, Jack E. Schubert, 30 A.D. 
933 (1971). Of course, there may be specific instances in which 
an agent (market agency or dealer) buying for a disclosed prin- 
cipal may be held liable (primarily, secondarily, or jointly and 
severally) under circumstances where the seller directly or by 
other means has an understanding with the agent that it is the 
agent to whom the seller is looking for payment and upon whose 
credit the seller is relying. But in this record there was no evi- 
dence to support a finding of such an understanding. Nor was 
there any evidence submitted at the hearing of a trade or industry 
custom of reliance upon the credit of a market agency or dealer 
buying for the account of a disclosed principal. 

Accordingly, there is no basis upon which we may hold that the 
agent for a disclosed principal, as here, has engaged in an “unfair 
practice” by not paying for livestock which his principal author- 
ized be purchased and in connection therewith the principal un- 
justifiably failed to pay. However, this is not to say that the bond 
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provisions required under the Packers and Stockyards Act (9 
CFR 201.31) for dealers and market agencies buying on commis- 
sion have not imposed liability to the extent of the amount of 
coverage of the bond. These provisions were designed to provide 
coverage for livestock “purchased by [the person bonded] for his 
own account or for the accounts of others .. .” (Emphasis ours). 
The Packers ad Stockyards Administration revised the bond 
requirements in September of 1965 to provide for such extended 
coverage for both dealers and market agencies when engaged in 
buying for the accounts of others whether or not the other person 
is disclosed, recognizing that it is oft-times difficult to distinguish 
between a dealer and market agency type transaction when the 
purchases are to fill orders. 


Such extended bond coverage, to the amount of the face value of 
the bond, does not, however, per se obligate the market agency or 
dealer under the bond to the full amount of the debt, or make them 
otherwise liable, except under the bond. Nor does it say that 
failure to pay the full purchase price of livestock purchased for 
the account of another amounts to engaging in an unfair practice 
on the basis of which reparation may be awarded. 


Again, this is not to say that recovery is not available under a 
bond required under the Packers and Stockyards Act or in a civil 
action in court under such a bond, as the court held in the Clover 
Creek case cited by complainant. In Clover Creek the court was 
determining whether there was an obligation under the conditions 
of the bond and not whether the buyer for another had an inde- 
pendent obligation to pay for the purchases of another on the basis 
of which a failure to pay could result in a remedy in the form of 
a judgment for the full amount. It was the language of the con- 
dition clauses of the bond that was considered by the court to 
establish an obligation on the part of the buyer so as to make 
available to the seller the proceeds of the bond. There is nothing 
in the opinion to indicate that the court would have found the 
buyer liable for the full purchase price over and above the amount 
of the bond. To the contrary, the only issue before the court was 
the liability under and to the extent of the bond. 


It is, therefore, concluded, after a careful examination of the 
record and a review of the findings and conclusions relating to 
complainant’s contentions, that no changes in such findings and 
conclusions should be made. Accordingly, the Decision and Order 
of August 25, 1971, is reinstated. 





LIST OF DECISIONS REPORTED 


JANUARY 1972 
AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930 


AMERICAN FRuIT Purveyors, INc. PACA Docket No. 
2-1574. Dismissal of complainant’s petition for re- 
consideration 


ANTHONY ABBATE FRUIT DISTRIBUTORS v. GIANUKOS- 
MANDOLINI Co. PACA Docket No. 2-1804. Ab- 
normal transportation service and conditions — 
Rejection without cause 


BILL BorcHarpt Co. v. AGRO Resources, INc. PACA 
Docket No. 2-2384. Default 


BURDINE, ROBERT E., d/b/a WOLCOTT VALLEY FARMS. 
PACA Docket No. 2-2312. Failure to pay—Publi- 
cation of facts—Default 


Byrp PRODUCE Co. v. ALBANY PUBLIC MARKETS, INC. 
PACA Docket No. 2-2240. Rejection—Damages 


CASCADIAN FRUIT SHIPPERS, INC. v. PAT GEORGE & CoO. 
PACA Docket No. 2-2428. Default 


CUSUMANO Bros. Co. INc. v. Tom LOMBARDO. PACA 


Docket No. 2-2352. Admission of liability 


DEAN Foster & SONs v. HART FROZEN Fruit, INC. 
and/or VLADIC RECEIVING STATION. PACA Docket 
No. 2-2188. Dismissal—Interstate commerce not 
established 


F. H. HoGue Propuce Co. v. DIXIE BROKERAGE Co. 
PACA Docket No. 2-2110. Dismissal — Improper 
party respondent 

GRIDLEY, MAXON AND Co. v. ZEIDENSTEIN Bros. PACA 
Docket No. 2-2026. Stay order 


GROWERS EXCHANGE, INC. v. S & F Foops Co. PACA 
Docket No. 2-2439. Default 


HARDEN FARMS OF CALIFORNIA v. H. R. BUSHMAN & 
Son, Inc. PACA Docket No. 2-2218. Broker status 
—Adjusted price—Dismissal 


Huacarp, Steve v. S & J BANANA Co. PACA Docket 
No. 2-2431. Default 


J. H. (JOE) STROER POTATO Co. v. HERBERT SWEANEY 
Pro. PACA Docket No. 2-2413. Default 


JacK Brown Propucs, Inc. v. Pat GrorGE & CO. 
PACA Docket No. 2-2429. Default 
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AGRICULTURAL DECISIONS—Cont. 


Perishabe Agricultural Commodities Act, 1930—Cont. 


MENDELSON-ZELLER Co. INC. v. PAT GEORGE & CO. 
PACA Docket No. 2-2427. Default 


NEW YORK PRODUCE TRADE ASSOCIATION INC. v. CARIOTO 
Fruit DistriputTors, INc. PACA Docket No. 2- 
2066. Assignment of claims—Reparation awarded . 


OAKFIELD & ELBA GROWERS, INC. v. ORRELL PRODUCE 
Co. PACA Docket No. 2-2415. Default 


PARKER BANANA Co. v. S & J BANANA Co. PACA 
Docket No. 2-2430. Default 


QUALITY PRODUCE (EXETER) LTD. v. PAT GEORGE & Co. 
PACA Docket No. 2-2426. Default 


Roy LEE SMITH PRODUCE, INC. v. ORRELL PRODUCE Co. 
PACA Docket No. 2-2414. Default 


SANDERS AND DRAKE v. GARDNER Bros. PACA Docket 
No. 2-1609. Untimely counterclaim for setoff — 
Reparation awarded complainant 


STANDARD FRUIT AND STEAMSHIP CO. v. PITTSBURGH 
BANANA Co. PACA Docket No. 2-2433. Default 


THOMAS J. Hott Co. INc. v. LAGUNA PRODUCE DIST., 
Inc. PACA Docket No. 2-2417. Default 


TROPICANA TRADING CORP. v. PITTSBURGH BANANA CoO. 
PACA Docket No. 2-2432. Default 


UNITED MELON DISTRIBUTORS, INC. v. ED BLAYLOCK 
Propuce. PACA Docket No. 2-2405. Stay order 
WALKER AND HAGAN PACKING HOUSE v. VALLEY PRO- 


DuUcE DistTrispuTORS. PACA Docket No. 2-2440. 
Default 


(No. 14,350) 


NEW YORK PRODUCE TRADE ASSOCIATION INC. v. CARIOTO FRUIT 
DISTRIBUTORS, INC. PACA Docket No. 2-2066. Decided Janu- 
ary 7, 1972. 


Assignment of claims—Reparation awarded 


As assignee of respondent’s creditors, complainant is awarded reparation 
against respondent for amounts found to be owing for produce actually 
purchased and received by respondent. 


James V. Wright, Presiding Officer. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,038.50 in connection 
with mixed shipments of fruits and vegetables in interstate com- 
merce. 


A copy of the formal complaint was served upon respondent. 
Respondent failed to file an answer to the complaint and on 
March 19, 1971, a default order was issued awarding complain- 
ant reparation against respondent for the amount claimed. There- 
after, for good cause shown, an order was issued reopening the 
proceeding after default and respondent filed an answer to the 
formal complaint denying liability to complainant. A report of 
investigation was prepared and served upon the parties. 


Since the amount of damages claimed does not exceed $1,500, 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to this procedure, 
the parties were given opportunity to file evidence in the form 
of sworn statements but neither party did so. Neither party filed 
a brief. 


FINDINGS OF FACT 


1. Complainant, New York Produce Trade Association, Inc., is 
a corporation whose address is 36 New York City Terminal Mar- 
ket, Bronx, New York. 


2. Respondent, Carioto Fruit Distributors, Inc., is a corpora- 
tion whose address is Menands Market, Menands, New York. At 
the time of the transactions involved herein, respondent was not 
licensed but was operating subject to license under the act. Re- 
spondent subsequently received a license and paid accrued fees 
covering operations involved herein. 


38. Al Nagelberg & Co., Inc., Bronx, New York (hereinafter 
referred to as Nagelberg), in the course of interstate commerce, 
sold and shipped to respondent f.o.b., the following perishable 
agricultural commodities on the dates and for the prices speci- 
fied below, which had been received by Nagelberg from points 
outside the state of New York as indicated below: 
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4/ 6/70 10 bags carrots, Texas @$2.75 $27.50 

10 crates romaine, Cal. @$4.50 $45.00 

10 crates celery, Fla. @$4.50 $45.00 

5 crates celery, Fla. @$4.50 $22.50 

4/ 8/70 3 hampers beans, Fla. @$5.50 $16.50 

4/30/70 15 crates cabbage, Fla. @$3.00 $45.00 
All of the above produce was purchased and received at shipping 
point by Alan Decker as agent for respondent. No part of the 
purchase price of the above listed produce has been paid by 
respondent. On December 9, 1970, Nagelberg assigned its claim 
against respondent for the produce listed above to complainant. 


4. Sidney Newman & Co. Inc., Bronx, New York (hereinafter 
referred to as Newman), in the course of interstate commerce, 
sold and shipped to respondent f.o.b., the following perishable 
agricultural commodities, on the dates and for the prices speci- 
fied below, which had been received by Newman from points out- 
side the state of New York as indicated below: 

3/30/70 15 crates cabbage, Texas @$4.00 $ 60.00 
4 /1/70 25 crates cabbage, Texas @$4.00 $100.00 
3 crates parsley, Fla. @$4.00 $ 12.00 
5 bushels yams, N. C. @$4.25 $ 21.25 
5/ 8/70 25 crates cabbage, Fla. @$6.50 $162.50 


10 bags cello carrots, Cal. @$3.50 $ 45.00 
All of the above produce was purchased and received at shipping 
point by Alan Decker, as agent for respondent. Respondent has 
paid Newman $326.75, on the above produce leaving a balance due 
of $104.00. On December 9, 1970, Newman assigned its claim 
against respondent for the produce listed above to complainant. 


5. Prevor-Mayrsohn International, Inc., Bronx, New York 
(hereinafter referred to as Prevor-Mayrsohn), in the course of 
interstate commerce, sold and shipped to respondent f.o.b., the 
following perishable agricultural commodities on the dates and 
for the prices specified below, which had been received by Pre- 
vor-Mayrsohn from points outside the state of New York as indi- 
cated below: 


4/27/70 10 cartons romaine lettuce, Ariz. @$3.00 $30.00 
5/ 1/70 15 crates cabbage, Fla. @$3.75 $56.25 

10 bags bliss potatoes, Fla. @$4.00 $40.00 
5/ 4/70 25 bags onions, Texas @$3.50 $87.50 
5/ 6/70 5 crates corn, Fla. @$4.00 $20.00 

5 cartons scallions, Ariz. @$3.00 $15.00 
5/ 8/70 10 cartons cello red radishes, Fla. @$1.75 $17.50 
5/11/70 10 cartons cello red radishes, Fla. @$1.50 $15.00 
5/15/70 25 cartons iceberg lettuce, Cal. @$3.25 $81.25 

20 crates green cabbage, N. C.  @$4.75 $95.00 
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All of the above produce was purchased and received at shipping 
point by Alan Decker as agent for respondent. Respondent has 
not paid any part of the purchase price of the above listed pro- 
duce. On December 9, 1970, Prevor-Mayrsohn assigned its claim 
against respondent for the produce listed above to complainant. 


6. On December 9, 1970, Costa and Harris, Inc., Bronx, New 
York (hereinafter referred to as Costa and Harris) assigned to 
complainant a claim against respondent for the price of blue- 
berries received by Costa and Harris from North Carolina. 


7. Informal complaints were filed by complainant’s assignors 
on July 16, July 22, and August 18, 1970, which were within 9 
months after the cause of action alleged herein accrued. 


CONCLUSIONS 


Complainant claims as to its assignor Nagelberg that respond- 
ent has failed to pay the total agreed purchase price of $201.50 
for mixed vegetables purchased by respondent on April 6, 8, and 
30, 1970. Respondent in answer to complainant’s claim states that 
it received only “those orders dated April 4 and April 30, said 
items amounting to $61.50”. There was no order allegedly made 
on April 4. However, the orders dated April 8 and April 30, 
totaled $61.50 and we think it is obvious that respondent is re- 
ferring to the order of April 8 when it speaks of the order of 
April 4. This leaves the order alleged to have been made April 6, 
which respondent states was never delivered to it. Respondent in 
reference to the Nagelberg claim, as well as the other three 
claims, refers in its answer to an “Alan Decker, the alleged agent 
of respondent”. In reference to the Nagelberg claim respondent 
states that “the remaining items [those ordered April 6] were 
never delivered to respondent, either by complainant’s assignor 
of by Alan Decker”. Respondent further states that “the ac- 
tions of the said Decker amounted to self-dealing and respondent 
should not be held liable therefor”. An investigation report was 
served upon both parties herein after the filing of the answer. 
Such report contains the statement of an investigator, Mr. 
Francis P. Graffagnio, an employee of this Department, who 
talked with Alan Decker and representatives of respondent con- 
cerning the Nagelberg claim and the other three claims involved 
herein during the latter part of September and early part of 
October, 1970, in New York. The investigator reported that Mr. 
Decker stated the produce in question was purchased by him 
from Nagelberg for respondent’s account and delivered to re- 
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spondent. The investigator further stated that Decker showed 
him loose slips of paper which he called his records; that each 
individual slip was handwritten, recorded with a date, entitled 
Carioto, and listed articles of produce only as to type and quan- 
tity. Slips for April 6 showed: 10 carrots, 10 romaines, 10 celery 
and 5 celery. The investigator reported that he also examined the 
records of respondent which consisted of “a desk drawer full of 
invoices, call cards and other papers, jumbled together and in no 
apparent order”. Among these papers the investigator located an 
invoice from Nagelberg showing on April 8, 1970, 3 beans 
@$5.50 = $16.50, and a copy of one of the slips that Decker had 
previously shown the investigator listing 15 cabbage delivered 
on April 30. No record concerning the April 6, purchases was 
found by the investigator. Joseph Carioto, accountant for re- 
spondent, stated that the cards and papers located in respond- 
ent’s drawer were copies of Alan Decker’s records submitted to 
respondent when Decker made delivery of produce. Carioto pro- 
duced a check book which listed payments to Alan Decker be- 
tween April 8 and May 17, 1970, in varying amounts from $36.80 
to $116.80 and stated that these payments to Decker constituted 
payment for his services in delivering to respondent produce by 
him in respondent’s name. 


Another investigator from the Department, Mr. Thomas R. 
Walp, contacted Nagelberg and the other three assignors on 
September 10, 1970. Concerning the purchases in question, Mr. 
Nagelberg of the Nagelberg Company stated that Decker, as 
respondent’s agent, signed sold cards pertaining to the subject 
produce at the time it was picked up for delivery to respondent. 
Mr. Nagelberg stated that the transactions involved in the 
complaint were no different than previous ones in which Decker 
represented respondent in purchasing produce from complainant. 
He stated that Decker woud inspect the produce, negotiate a 
purchase price and deliver the produce to respondent. Mr. Nagel- 
berg stated that in previous transactions Nagelberg had invoiced 
respondent and been paid without complaint and that Nagelberg 
relied on Alan Decker’s apparent authority to represent respond- 
ent in the transactions. 


The investigation report containing the statements of the two 
investigators as summarized above was served upon respondent 
after the respondent’s answer was filed. Although respondent 
was given opportunity to do so it never rebutted the statements 
of the investigation report. We conclude that Alan Decker was 
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respondent’s agent and that he purchased the produce listed in 
Finding 3 at the prices therein stated on behalf of respondent. 
The purchases made on April 8, and 30, were received and ac- 
cepted by respondent at its place of business and respondent 
thereby became liable for the purchase price thereof. Respond- 
ent claims that it never received the order of April 6. However, 
we have found that they were received by Decker. If the pro- 
duce was diverted during transit and never delivered to re- 
spondent, respondent would still be liable therefor under the 
f.o.b. terms of the contract. See Suwannee River Valley Produce 
Company v. Joe’s Produce, 20 A.D. 1047 (1961). We find there- 
fore that respondent is liable for the total amount of the Nagel- 
berg claim, or $201.50. 


Complainant claims on behalf of its assignor Newman that re- 
spondent has failed to pay the balance of the agreed purchase 
price for mixed vegetables purchased March 30, April 1, and 
May 8, 1970. Newman’s invoice attached to the complaint gives 
a figure of $233.25 as the total purchase price for produce pur- 
chased on March 3 and April 1, less a payment from respond- 
ent in the amount of $169.25, and a balance of $64.00. The same 
invoice gives $197.50 as the total price for produce purchased 
on May 8, less a payment from respondent in the amount of 
$157.50, leaving a balance of $40.00. The total amount alleged 
due on the Newman claim is $104.00. 


Respondent admits that delivery was made of the produce 
alleged by complainant and listed in Newman’s invoice attached 
to the complaint, except for 10 crates of chicory quoted in the 
Newman invoice as sold on April 1, at a price of $4.00 per crate 
or $40.00. 


The investigator, Mr. Graffagnio, stated in his report that 
Decker’s records contained no record concerning the 10 chicory 
allegedly purchased April 1. However, he said Decker when 
questioned stated that he did purchase 5 chicory on April 1, 
but he did not like them and did not put them on his truck and 
neglected to cross them off the sales ticket. Complainant has 
offered no evidence concerning the sale of the chicory other than 
the invoice. The invoice is dated 9 months after the sale and is 
unsupported by sworn affidavit of the party who issued it. 
Therefore, we cannot conclude that there was a sale of 10 chic- 
ory. If we accept Decker’s statement at face value and conclude 
that there was a sale of 5 chicory and a subsequent failure to 
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take delivery of the 5 chicory by respondent’s agent we cannot 
award complainant the purchase price of the 5 chicory since 
complainant has not shown that the failure of respondent’s 
agent to take delivery (even if wrongful) caused any damage to 
complainant’s assignor. That portion of the complaint which 
covers the 10 crates of chicory allegedly sold on April 1, 1970, 
at a total price of $40.00 must therefore be disallowed. 


Respondent alleges that as to the remaining produce purchas- 
ed from Newman it was quoted prices by Decker totaling only 
$326.75, which is the amount respondent has paid Newman. 
(Newman’s invoice shows a total of $390.75 as the purchase 
price for the remaining items). Respondent contends that 
Decker “did fraudulently misquote said prices to respondent to 
induce respondent to accept the items”. Apparently, then, re- 
spondent does not deny that the Newman invoice correctly 
states the price negotiated by Decker. We have before found 
that Decker was respondent’s agent. Mr. Walp, who investigated 
the claim of Newman, reported that Newman’s office manager, 
Mr. Joseph DeFelice, stated that in each instance Decker both 
inspected the produce and negotiated a price. This parallels the 
similar statement made by Mr. Nagelberg. Respondent has not 
denied these statements. However, respondent contends that 
Decker had previously been directed not to order certain items 
if the daily New York City market price for such items was 
higher than the local market price for said item, and that in 
so doing Decker went beyond the scope of his authority. How- 
ever, respondent has not offered any evidence that the daily 
New York City market price was higher than the local market 
price in any of the instances in question. In addition, the record 
shows that Decker had apparent authority to negotiate a price 
with complainant’s assignors and said assignor’s all stated that 
such had been done, without protest from respondent, on previ- 
ous occasions. See Mechem, Agency, sec. 720 (2nd ed. 1914). 
We conclude therefore, that complainant’s assignor acted cor- 
rectly in relying upon the apparent authority of respondent’s 
agent and that respondent’s defense in this regard fails. Re- 
spondent became liable, therefore, for the entire $390.75, price 
negotiated by its agent Decker for the produce in question. Of 
this amount respondent has already paid complainant $326.75. 
Respondent is liable to complainant for the remaining balance of 
$64.00. 
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Complainant claims on behalf of its assignor Prevor-Mayrsohn 
that respondent has failed to pay the agreed purchase price for 
mixed vegetables as listed in Prevor-Mayrsohn’s invoice attach- 
ed to the complaint and purchased on various dates from April 
24, 1970, through May 15, 1970, and totaling $670.00. 


Respondent admits receipt of such produce except for the 
four following items: 


4/24/70 20 bags Texas onions $70.00 
4/27/70 5 cartons cello red radishes (Fla.) $10.00 
4/27/70 15 bags Texas onions $52.50 
4/27/70 20 cartons of Florida tomatoes $80.00 


The investigator indicated in his report that Decker’s records 
showed the purchase of the above listed commodities. The com- 
plaint alleges that the produce in question was delivered to re- 
spondent f.o.b. sellers place of business in New York City, but 
the respondent in its answer denies that this is true. There is no 
evidence in the record that Decker ever took delivery of these 
commodities and for this reason the complaint relative to these 
four items of produce, must be disallowed. (See foregoing dis- 
cussion relative to the 5 crates of chicory). 


Although respondent admits receipt of the produce listed on 
Prevor-Mayrsohn’s invoice, except for the four items listed 
above, it maintains that its agent Decker misquoted the price 
to respondent as totaling only $402.00. (The total for the re- 
maining items on Prevor-Mayrsohn’s invoice is $457.50). Re- 
spondent, then, does not deny that the Prevor-Mayrsohn invoice 
correctly states the price negotiated by Decker. However, re- 
spondent again states, as with the Newman claim, that Decker 
exceeded his authority in negotiating the purchases at the price 
reflected by Prevor-Mayrsohn’s invoice. However, as with the 
Newman claim, respondent has offered no evidence in support 
of its statement. The record shows that Decker had apparent 
authority to negotiate a price with complainant’s assignors and 
said assignor’s all stated that such had been done, without pro- 
test from respondent, on previous occasions. See Mechem, 
Agency, sec. ‘720 (2nd ed. 1914). We conclude therefore that 
complainant’s assignor acted correctly in replying upon the ap- 
parent authority of respondent’s agent and that respondent’s 
defense in this regard fails. Respondent became liable, there- 
fore, for the entire $457.50 price negotiated by its agent Decker 
for the produce in question. No part of such amount has been 
paid. 
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Complainant claims on behalf of its assignor Costa and Harris 
that respondent has failed to pay the agreed purchase price of 
$63.00 for 15/12 qts. of North Carolina blueberries sold June 
1, 1970. Respondent denies having received the commodity from 
Costa and Harris. Mr. Decker was questioned by an investigator 
from this Department relative to the alleged transaction and 
denied ever having purchased any blueberries from Costa and 
Harris. The claim in regard to the blueberries is unsupported 
by any acceptable evidence and should therefore be disallowed. 


We have found that respondent is liable to complainant for 
$201.50 on the Nagelberg claim, $64.00 on the Newman claim, 
and $457.50 on the Prevor-Mayrsohn claim, or a total of $723.00. 
Respondent’s failure to pay complainant this amount is a viola- 
tion of section 2 of the act for which reparation should be 
awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $723.00, with interest there- 
on at the rate of 8 percent per annum from June 1, 1970, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 14,351) 


DEAN FOSTER & SONS v. HART FROZEN FRUIT, INC. and/or VLADIC 
RECEIVING STATION. PACA Docket No. 2-2188. Decided 
January 7, 1972. 


Dismissal—Interstate commerce not established 


James V. Wright, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondents, jointly and/or severally, in the amount 
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of $650.49 in connection with a transaction involving a load of 
apples and which allegedly contemplated that such apples would 
move in interstate commerce. 


A copy of the report of investigation prepared by the De- 
partment was served upon each of the parties. A copy of the 
formal complaint was served upon each of the respondents, each 
of whom filed an answer thereto denying liability to complain- 
ant. 


Since the amount claimed as damages in the formal com- 
plaint does not exceed $1,500, the shortened procedure provided 
in section 47.20 of the rules of practice, 7 CFR 47.20, is appli- 
cable. Pursuant to this procedure, the verified pleadings filed by 
the parties are considered a part of the evidence herein, as is 
the Department’s report of investigation. In addition, complain- 
ant and respondents, respectively, were given the opportunity 
to submit further evidence by means of an opening and an 
answering statement, but none did so. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Robert Foster 
and William Foster, doing business as Dean Foster & Sons, 
whose address is Route 2, Hartford, Michigan. 


2. Respondent Hart Frozen Fruit, Inc., is a corporation whose 
address is Box 28, Hart, Michigan. At the time of the transac- 
tion involved herein, this respondent was licensed under the act. 
Respondent Robert Vladic is an individual, doing business as 
Viadic Receiving Station, whose address is Route 2, Watervliet, 
Michigan. At the time of the transaction involved herein, this 
respondent was not licensed, but was subject to license, under 
the act. 


3. On or about October 13, 1970, complainant partner Robert 
Foster entered into negotiations with respondent Robert Vladic, 
and as a result of such negotiations, respondent Hart Frozen 
Fruit, Inc., on or about October 14, 1970, received from com- 
plainant a load of apples. The apples were accepted by Hart 
Frozen Fruit, Inc., which has paid complainant $313.89 in con- 
nection therewith. 


4. The formal complaint was filed on April 23, 1971, which 


was within 9 months after the alleged cause of action herein 
accrued. 








DEAN FOSTER & SONS v. HART 119 
Cite as 31 A.D. 117 


CONCLUSIONS 


A number of issues are joined by the pleadings, including the 
interstate nature of the transaction involved herein. In this 
connection, complainant alleges that at the time the negotiations 
took place with Robert Vladic, it was contemplated that the 
apples would move outside the state of Michigan, in interstate 
commerce. Complainant further alleges, as additional proof of 
the interstate nature of the transaction, that Hart Frozen Fruit, 
Inc. had purchased the apples for sale to the Federal School 
Lunch Program in Washington, D. C. 


Respondent Vladic makes no comment on the position taken 
by complainant on this issue. However, Hart Frozen Fruit, Inc. 
in its answer denies that the apples were purchased from com- 
plainant “in contemplation and for the purpose of being proc- 
essed for Federal School Lunch Program at Washington, D. C.” 
and averred that Hart had no contract with the Federal School 
Lunch Program. 


It is fundamental that the Secretary has no jurisdiction over 
the transaction here involved unless such transaction was in in- 
terstate commerce, or the parties contemplated that the apples, 
either in the fresh or processed state, would move in interstate 
commerce. Miller Farms & Orchards v. C. B. Overby, 26 A.D. 
299; 7 U.S.C. 499a (3) and (8). As the party alleging that inter- 
state commerce was contemplated by the parties herein, the bur- 
den of proving such allegation, by a preponderance of the evi- 
dence, rests upon complainant. 


From the evidence before us, we conclude that complainant 
has failed to sustain its burden on the issue of interstate com- 
merce. In the absence of such proof, we conclude that the juris- 
diction of the Secretary has not been established in this case, 
and that the complaint should therefore be dismissed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 14,352) 


In re ROBERT E. BURDINE d/b/a WOLCOTT VALLEY FARMS. PACA 
Docket No. 2-2312. Decided January 14, 1972. 


Failure to pay—Publication of facts—Default 


Respondent’s failures to make full payment promptly for perishable agricul- 
tural commodities purchased in interstate commerce are violations of 
the act for which the facts and circumstances thereof shall be published. 
As respondent’s license terminated when respondent was discharged as 
a bankrupt, revocation or suspension of license is not ordered. 


Daphne M. Anderson for complainant. 
Harry S. McAlpin, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), respondent 
failed to file an answer to the complaint charging him with fail- 
ing to make full payment promptly for perishable agricultural 
commodities purchased in interstate commerce. Hearing 
Examiner Harry S. McAlpin issued a recommended decision 
based upon the default in the filing of an answer and proposed 
an order requiring publication of the facts and circumstances of 
the violations found. Respondent did not file exceptions. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The 
order shall become effective on the 11th day after the date 
hereof. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), hereinafter 
called the Act. It was instituted by a complaint filed on Septem- 
ber 27, 1971 by the Consumer Marketing Service, United States 
Department of Agriculture. The respondent of Kansas City, 
Kansas, was charged with failing to make full payment prompt- 
ly of agreed purchase prices due for fruits and vegetables pur- 
chased. 
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Copies of the complaint and the rules of practice were served 
on respondent.on October 6, 1971. He was notified in writing 
that an answer should be filed in 20 days, and that failure to file 
an answer denying the allegations of the complaint and re- 
questing an oral hearing would constitute an admission of such 
allegations and waiver of hearing. 


Respondent has filed nothing. 


On November 8, 1971, complainant filed a recommendation 
that the order proposed below be issued. Hearing Examiner 
Harry S. McAlpin, to whom the proceeding has been assigned, 
issued a Recommended Decision on December 3, 1971, without 
further investigation or hearing, pursuant to Section 47.30(c) 
of the rules of practices (7 CFR 47.30(c)). 


PROPOSED FINDINGS OF FACT 


1. Respondent, Robert E. Burdine, is an individual doing busi- 
ness as Wolcott Valley Farms, whose mailing address is 5640 
Wolcott Drive, Kansas City, Kansas 66109. 


2. Pursuant to the licensing provisions of the Act, license 
number 700477 was issued to respondent on September 23, 1969. 
This license has been renewed annually, and would have been 
subject to renewal on or before September 23, 1971. This 
license terminated by operation of law, pursuant to 7 U.S.C. 
499d(a) when respondent was discharged as a bankrupt on July 
27, 1971. 


3. During the period June through December 1970, respond- 
ent purchased, received in interstate commerce, and accepted 
without complaint, 36 lots of fruits and vegetables from seven 
sellers, but failed to make full payment promptly to the sellers 
of the agreed purchase prices, totalling $28,750.33. The perti- 
nent details of these transactions are set forth in paragraph 3 
of the complaint herein. 


4. One seller filed five formal reparation complaints against 
the respondent. As a result, the Judicial Officer issued five 
reparation orders against respondent, the pertinent details of 
which are set forth in paragraph 4 of the complaint herein. 


5. By notice in writing dated July 7, 1971, respondent was 
given the opportunity to demonstrate or achieve compliance 
with all lawful requirements of the Act relating to the allega- 
tions against him. He has failed to do so. 
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PROPOSED CONCLUSIONS 


Respondent’s failure to make full payment promptly, as shown 
in the Findings of Fact, constituted flagrant and repeated vio- 
lations of Section 2 of the Act (7 U.S.C. 499b), for which the 
order set forth below should be issued. 


PROPOSED ORDER 


The facts and circumstances set forth above, and this decision, 
shall be published. 


This order shall become effective on the eleventh day after 
the date hereof. 


Copies hereof shall be served upon the parties. 


(No. 14,353) 


In re AMERICAN FRUIT PURVEYORS, INC. PACA Docket No. 2-1574. 
Decided January 17, 1972. 


Dismissal of complainant’s petition for reconsideration 


The decision and order (30 A.D. 1542) in this proceeding providing for 
suspension of respondent’s license for a period of 14 days, such suspen- 
sion to be held in abeyance for four years unless respondent shall be 
found to have knowingly failed to pay within specific periods, is re- 
instated, and complainant’s petition for reconsideration contending that 
the sanction is too lenient is dismissed. 


Decision by Judicial Officer Donald A. Campbell 


RULING ON COMPLAINANT’S 
PETITION FOR RECONSIDERATION 
On December 21, 1971, the complainant filed a petition for 
reconsideration of the Decision and Order issued in this case on 
October 29, 1971. 


The complainant contends that the regulations as to prompt 
payment (7 CFR 46.2(aa)) were erroneously construed in the 
decision. The complainant concedes in the petition for reconsid- 
eration that an implied agreement is sufficient to make the 10-day 
payment provision inapplicable, but the complainant argues that 
any agreement, express of implied, must provide for a “time 
certain” within which payment must be made (Petition, pp. 1-14). 
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This is directly contrary to the complainant’s construction of 
the regulations at the oral argument both with respect to implied 
agreements and a “time certain.” At the oral argument, the 
complainant conceded that the agreement could be for an indefi- 
nite time, which would be construed to require payment within 
a reasonable time (Oral Arg. pp. 35-40), but the complainant 
argued that any agreement must be express rather than implied 
(Oral Arg. pp. 38, 37, 40-51). 


Needless to say, I am not persuaded that it is “obvious” and 
“manifestly clear” that the regulations prescribe a time certain 
for payment (Petition, p. 7) when the complainant’s attorney at 
the oral argument construed the regulations as not requiring a 
time certain for payment. Several administrative officials and 
several attorneys who work full time on the Perishable Agricul- 
tural Commodities Act were present during the oral argument, 
and if the complainant’s attorney misstated the complainant’s 
construction of the regulations at the oral argument, it would 
seem that one of them would have detected the error. 


Five times during the oral argument, the complainant was in- 
vited to file a brief as to the construction of the regulations in 
the event the complainant should have any different viewpoint 
or any additional authorities to cite (Oral Arg. pp. 37, 38, 45, 48, 
50). No such brief was filed. 


I adhere to the views previously set forth in the decision as to 
the construction of the regulations. If this result is administra- 
tively undesirable, it is a simple matter to amend the regulations. 


The complainant further argues in the petition for reconsidera- 
tion, pp. 14-18, that even if there were legal precedent for im- 
plying a reasonable time for payment in this case, the Judicial 
Officer erred in allowing up to four months as a reasonable pay- 
ment time. 


First, it is important to recognize that the decision did not set 
forth any time period for payment as being reasonable or un- 
reasonable as a matter of law. The decision as to a reasonable 
payment time period is based on the evidence in the record— 
or more accurately—on the lack of evidence in the record. Not a 
single witness testified as to the time period for payment that 
should be regarded as reasonable in the circumstances of this case. 
The complainant tried the case on the theory that the 10-day es 
was applicable and it put in no evidence to establish what is 
reasonable payment period. 
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In the circumstances, I drew an inference as to what is a reason- 
able payment period based on the shippers’ complaints, the re- 
spondent’s letters, and prior transactions between the shippers 
and the respondent. This is a poor substitute for direct testimony. 
For example, I do not know whether the shippers complained 
about the respondent’s payment practices on the erroneous as- 
sumption that the 10-day rule was applicable. 


The decision in this case will have no bearing on any future 
proceeding in which there is evidence introduced as to what is a 
reasonable time period for payment. 


The complainant takes particular issue with the dismissal of 
the complaint as to the transactions involving Freshpict Foods, 
Inc. The complainant contends that the decision “relies solely 
and entirely upon the fact that Freshpict’s salesman Mr. Burgman 
‘knew of the respondent’s slow payment practices because of prior 
transactions involving Valley Packing Company’” (Petition, p. 
16). This is erroneous. 


The decision relied primarily upon the fact that Mr. Burgman 
negotiated the transactions with Mr. Mayberry (Comp. Ex. 24, p. 
12), and therefore, Mr. Mayberry’s testimony that in negotiating 
the sales he advised the shippers to expect slow payment was 
relevant to this transaction. When Mr. Burgman was asked 
whether he knew that the respondent would not pay Freshpict 
Foods within the 10-day period he replied: “Yes, I knew payment 
would not be made within the said ten-day period” (Comp. Ex. 
24, p. 18). When asked whether Freshpict Foods had previously 
sold any produce to the respondent, he replied “Yes”, and referred 
to the prior transactions involving Valley Packing Company 
(Comp. Ex. 24, pp. 17-18). This was undoubtedly because Fresh- 
pict Foods, Inc., is a subsidiary of Purex Corporation which also 
owns Valley Packing Company (see the letter from Mr. Gardner 
to the respondent dated May 16, 1969, included in Comp. Ex. 25). 
Hence the record shows that there was at least an implied agree- 
ment for deferred payment in the Freshpict Foods transactions. 


In no instance did the decision rest upon “mere imputed ‘know]l- 
edge’, derived from any source, that the respondent had paid 
slowly in the past” (Petition, p. 15). 


The complainant contends (Petition, pp. 18-22) that the deci- 
sion is in error in failing to rule that the respondent has the 
burden of proving that it is within the exception or the exemption 
from the 10-day rule. 
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The Act makes it unlawful for any commission merchant, 
dealer, or broker to fail to “make full payment promptly” for agri- 
cultural commodities (7 U.S.C. 499b(4)). Certainly the complain- 
ant has the burden of proving that the respondent failed to ‘““make 
full payment promptly.” The Act does not create a 10-day rule 
for payment with an exception to the 10-day rule if there is an 
agreement for deferred payment. Nor (assuming, without decid- 
ing, its relevancy) do the regulations create a 10-day rule with an 
exception if there is an agreement for deferred payment. 


The general rule under the regulations is that the parties “have 
the right to agree as to when payment is due in connection with 
any transaction” (7 CFR 46.2(aa)). It is only in “the absence 
of such agreement” that the 10-day rule applies. Hence the 10-day 
rule is an exception from the general rule permitting the parties 
to “agree as to when payment is due.” 


If the complainant means only that the respondent had the 
burden of going forward with the evidence after the complainant 
had established a prima facie case (see Petition, p. 21), the re- 
spondent met the burden of going forward with the evidence. The 
respondent’s president testified and the respondent relied on the 
testimony of Mr. Mayberry which was already in the record. 


The complainant argues that the section of the decision relating 
to giving notice and an opportunity to comply with the Act under 
the Administrative Procedure Act is dicta because it is “com- 
pletely immaterial and unnecessary to the decision in view of the 
fact that willfulness was found” (Petition, p. 23). This overlooks 
the fact that the only reason wilfulness was found was because 
I disagreed with the finding that notice and opportunity to comply 
had been given. 


The complainant argues that the construction of the Adminis- 
trative Procedure Act in the decision requiring a warning and a 
“second chance” to achieve compliance with the Act in the future 
is erroneous (Petition, pp. 22-26). 


The complainant refers (Petition, p. 25) to two instances in the 
legislative history “which speak only in terms of opportunity to 
demonstrate compliance, without mention of any need for contin- 
uation of violations or any ‘second chance’ prior to revocation.” 
But in both instances, the legislative reports, in the immediately 
preceding paragraph to that relied on by the complainant, set 
forth the requirement in italics that a license cannot be with- 
drawn “without first giving the licensee notice in writing and an 
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opportunity to demonstrate or achieve compliance with all lawful 
requirements * * *” (emphasis supplied; Sen. Doc. No. 248, 79th 
Cong., 2d Sess., 211-212, 274-275). It is obvious that the phrase 
“opportunity to demonstrate compliance” relied on by the com- 
plainant was merely a short-hand statement of the requirement, 
since it immediately followed the more complete statement of the 
requirement. Moreover, the principal matter at issue in the com- 
ments relied on by the complainant related to the “public interest” 
exception rather than to the requirement for an opportunity to 
demonstrate or achieve compliance. 


In the decision, I referred to the legislative history from the 
Senate Committee explaining that a license could not be with- 
drawn “without affording the licensee an opportunity for the 
correction of conduct questioned by the agency. Similar provi- 
sions are now contained in the banking statutes * * *” (Sen. Doc. 
No. 248, 79th Cong., 2d Sess., p. 35). The Senate Committee 
cited five banking provisions. The complainant contends, p. 25, 
that one of the statutes “required only sixty days notice of inten- 
tion to revoke and opportunity for hearing, as prerequisites for 
revocation of voting permits” (Petition, p. 25). 


The first banking provision cited by the Senate Committee re- 
fers to the penalty to be imposed if ‘‘any such violation shall con- 
tinue for six calendar months after the member bank shall have 
been warned * * * to discontinue the same” (12 U.S.C.A. 1954 
ed. § 377). 


The second banking provision cited refers to the penalty to 
be imposed against a bank official when he “shall have continued 
to violate any law * * * after having been warned * * * to 
discontinue such violations of law” (12 U.S.C.A. 1945 ed. § 77). 


The third banking provision cited refers to the penalty to be 
imposed if any bank or trust company “violates the provisions 
of this section and continues such violation after thirty days’ 
notice” (12 U.S.C.A. 1945 ed. § 71a). 


The fourth banking provision cited refers to the penalty to be 
imposed if a bank increases its loans “despite an official warn- 


ing * * * to the contrary” (12 U.S.C.A. § 347). 


The fifth banking provision cited, which is relied upon by the 
complainant (Petition, p. 25), refers to revoking a voting permit 
“after giving sixty days’ notice by registered mail of its inten- 
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tion * * * and affording it an opportunity to be heard” (12 
U.S.C.A. 1945 ed. § 61(e)). 


Assuming that the fifth provision referred to by the com- 
plainant does not contemplate that the violator will have an op- 
portunity to correct his conduct during the sixty days’ notice 
period, this one reference would not prevail over the other four, 
particularly when the Congressional Committee explained that 
it interpreted the banking laws as “affording the licensee an 
opportunity for the correction of conduct questioned” (Sen. Doc. 
No. 248, 79th Cong., 2d Sess., p. 35). 


The complainant also argues (Petition, p. 25) that if the re- 
spondent was permitted up to four months after delivery in 
which to achieve compliance, the notices which were sent to 
respondent were sent in time for respondent to achieve com- 
pliance. But as explained in the decision, the “notices” did not 
inform the respondent that he had violated the Act. 


The complainant argues that the sanction imposed in this case 
is too lenient (Petition, pp. 26-28). The complainant states 
(Petition p. 28): 


We submit that if this “sanction” remains, it will only serve 
to encourage others to violate the act. This is especially 
true in this instance since this sanction is the first one im- 
posed by this particular Judicial Officer and the industry 
will probably interpret his action as a pattern for the type 
of sanctions they can expect from him in the future when 
they engage in serious and willful violations of the act as 
found by the Judicial Officer to have been perpetrated by 
this respondent. 


If this decision raises expectations in the industry of lenient 
sanctions for serious or flagrant violations, their expectations 
will be short-lived. For example, I have just filed a Tentative 
Decision in a case under another regulatory statute in which I 
agreed with the Hearing Examiner’s findings as to the viola- 
tions but increased the recommended suspension of 45 days to 
three years. 


The lenient sanction was issued in this case solely because the 
complainant failed to prove a convincing case. As explained 
in the decision, the respondent advised the complainant in writ- 
ing of its construction of the Act and regulations on a number 
of occasions and—as far as the record shows—the complainant 
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made no effort to inform the respondent that it disagreed with 
its construction. 


It may be that the complainant could have established very 
easily that delays in making payment of five, six, and seven 
months were so unreasonable that the respondent must have 
known that such delays were unreasonable. But the complainant 
did not do so. 


The complainant requested a 60-day suspension in this case. In 
the most recent case litigated under the Act involving failure to 
pay promptly, In re William D. Bethea, 22 Agriculture Decisions 
824, the firm’s license was suspended for 15 days. The case in- 
volved failure to pay promptly for 48 lots of produce, with the 
delay in payment ranging from 21 to 175 days. I would issue a 
suspension order for more than 15 days in a future case of similar 
nature only if the record in the case developed by expert testi- 
mony the reasons why such a sanction is inadequate in view of 
the conditions in the regulated industry, or if the record showed 
other circumstances making the violation particularly flagrant, 
e.g., if the complainant notified the respondent in writing on a 
number of occasions prior to the violations at issue that he was 
violating the Act and regulations and that future such violations 
might lead to the initiation of an administrative action and the 
suspension of his license. 


The Petition for Reconsideration is denied. 


The order previously issued in this case on October 29, 1971, 
shall become effective on the 15th day after service hereof upon 
respondent. 


(No. 14,354) 


SANDERS AND DRAKE v. GARDNER Bros. PACA Docket No. 2-1609. 
Decided January 19, 1972. 


Untimely counterclaim for setoff—Reparation awarded to complainant 


Where respondent admitted liability for produce as claimed by complainant, 
and where respondent’s counterclaim for a setoff is dismissed as un- 
timely, respondent is liable for the balance claimed in the complaint. 


Wilbur W. Jennings, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed against respondent on December 
23, 1969, complainant seeks reparation of $21,511.93. This amount 
is alleged to be the balance due and owing from respondent for 
cucumbers received and sold by respondent in the course of inter- 
state commerce for complainant’s account in 1969. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon respondent. He filed an answer admitting the trans- 
action and the failure to pay in full but denying any liability to 
complainant. By way of counterclaim, respondent alleges that 
complainant became indebted to respondent in a sum of not less 
than $40,000, in connection with joint account transactions prior 
to 1969; that complainant authorized respondent to apply against 
this sum the $21,511.93 due complainant; and that there is a 
balance due and owing from complainant to respondent of 
$18,488.07. Respondent further requested an oral hearing. Com- 
plainant filed a reply to the counterclaim alleging that the prior 
transactions are not within the jurisdiction of the Secretary. 
Respondent filed an amended counterclaim and complainant filed 
an amended reply thereto. 


An oral hearing was held in Nogales, Arizona, on February 25, 
1971. Complainant was not represented at such hearing but the 
depositions of five witnesses were offered and received in evi- 
dence at its request by the presiding officer. Respondent was 
represented by counsel and two witnesses testified for respondent. 
Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of E. B. Sanders, 
Jr., and Richard B. Drake, doing business as Sanders and Drake, 
whose address is Ritter, South Carolina. At the time of the 
transactions involved herein, complainant was not licensed or 
subject to license under the act. 


2. Respondent is an individual Benjamin Harrison Gardner, do- 
ing business as Gardner Bros., whose address is Box 1689, No- 
gales, Arizona. At the time of the transactions involved herein, 
respondent was licensed under the act. 
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3. On or about May 1, 1969, contemplating shipment in inter- 
state commerce, complainant and respondent entered into a con- 
tract whereby complainant was to ship to respondent and respon- 
dent was to sell cucumbers being grown by complainant in the 
area of Waltersboro, South Carolina. It was further agreed that 
respondent would collect the purchase prices from the purchasers, 
deduct a commission of 25 cents per bushel or 10 cents per carton 
depending on the type of containers sold, and remit the balance 
to complainant. 


4. Between May 30, 1969, and June 23, 1969, complainant 
harvested, packed and delivered to respondent 67 shipments of 
cucumbers. Respondent sold the cucumbers and collected the 
prices totaling $58,415.81. Respondent paid complainant 
$36,903.88, On or about July 7, respondent advised complainant 
that he would not pay the balance due of $21,511.93 because of a 
larger amount claimed owing by complainant to respondent from 
joint account transactions in which they were involved in 1965- 
1967. 


5. At no time did complainant give respondent permission, 
orally or in writing, to withhold money from the sale of the 1969 
crop of cucumbers. 


6. The formal complaint was filed December 23, 1969, which 
was within nine months after the cause of action accrued. Re- 
spondent’s counterclaim was filed on February 5, 1970, which was 
more than nine months after the alleged cause of action accrued. 


CONCLUSIONS 


The essential facts pertaining to the 1969 transaction which is 
the subject matter of the formal complaint are not in dispute. 
Respondent in his answer admits the allegations of complainant 
that respondent sold cucumbers for complainant on a commission 
basis and failed to pay over proceeds of $21,511.93 to complain- 
ant. These facts were not disputed at the oral hearing. In fact, 
at the hearing respondent was allowed to amend his counter- 
claim to admit withholding $21,997.77. Thus the basic issue 
involved herein relates to respondent’s right to set off the pro- 
ceeds due complainant against the larger amount claimed due by 
respondent on the prior transaction. 


In the counterclaim, as amended, respondent alleged that on 
or about July 1967, respondent and complainant were co- 
venturers in a farming operation in Ritter, South Carolina, where 
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they grew cucumbers, corn, soya beans and wheat for sale in 
interstate commerce. It is further alleged that on settlement and 
adjustment of the accounts it was determined that complainant 
was indebted to respondent in a sum not less than $40,000 and 
that in June 1969 complainant authorized and instructed respond- 
ent to apply the amount due complainant for the 1969 transaction 
on the larger sum due respondent. Complainant denied these 
allegations in its reply. At the oral hearing, respondent requested 
and was granted leave to amend his counterclaim by increasing 
the amount claimed from not less than $40,000 to $57,364.94. 


The evidence established that during the years 1965 through 
1967, complainant and respondent engaged in a series of joint 
venture transactions involving the production of cucumbers and 
other agricultural crops in South Carolina and Florida. In gen- 
eral, the agreement was for complainant to provide land, ma- 
chinery and management, and respondent was to provide the 
capital and do the packing and selling. It was agreed the parties 
would share equally in the profits but there is a dispute concern- 
ing the allocation of losses. Complainant contends the parties 
agreed respondent alone would bear any loss, whereas respondent 
contends the agreement called for the loss in one year to be 
carried forward to the next year and off-set against a profit, if 
any. 


The venture of 1965 resulted in a loss of $33,803.03, the one in 
1966 had a profit of $17,852.18, the Florida venture in 1967 had 
a loss of $37,507.99 and the other one in 1967 in South Carolina 
had a profit of $107,448.10. Apparently, the dispute involves all 
of these four joint ventures, although the counterclaim mentioned 
only the last one. The parties had several meetings in 1969 con- 
cerning respondent’s claim. It is clear that neither at these meet- 
ings nor at any other time did complainant agree any amount 
was due respondent in connection with the joint ventures, or 
agree to or approve of respondent’s withholding any proceeds 
from the transaction in 1969 to satisfy respondent’s claim. 


With this background we now turn to complainant’s contention 
that the counterclaim was not timely filed. Section 6(a) of the 
act (7 U.S.C. 499f(a)) authorizes the filing of a complaint with 
the Secretary of Agriculture within nine months after the cause 
of action accrued. This is a jurisdictional requirement and the 
Secretary has no authority to entertain and decide the merits of 
a complaint filed in excess of that time. This principle also applies 
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to a counterclam unless it arises out of the same transaction or 
occurrence as that in the complaint which is timely filed. Hybel’s 
Produce v. Pre-Pared Foods, 26 A.D. 91; Continental Fruit Co. 
v. B. Zazzali & Co., 24 A.D. 1524. 


The complaint and counterclaim do not involve the same trans- 
actions. Respondent seems to contend that his alleged cause of 
action did not accrue until October 1969. In his brief respondent 
states “. .. the accounting and liquidation of the previously owed 
amount was still in progress and was pending and was to he 
determined at the same time that the issues presented in this 
action were being brought to the attention of the Department.” 
Apparently by the words “this action’ respondent has reference 
to the filing of an informal complaint on behalf of complainant 
on October 14, 1969. There is no merit to respondent’s contention. 
His alleged cause of action accrued no later than June 1968, the 
time when respondent testified the joint venture terminated. 
Anonymous Decision, 12 A.D. 798. Respondent’s initial counter- 
claim was filed February 5, 1970, or more than one and one-half 
years later. Accordingly, respondent’s counterclaim should be 
dismissed. 


Respondent also argued in his brief that complainant is not the 
real party in interest and that it failed to join indispensable 
parties. In this connection, respondent refers to the deposition 
taken by complainant of John D. Riley, Secretary-Treasurer of 
Doro Company, Inc., Green Bay Wisconsin. Riley states that in 
early 1969 Doro Company, Inc., advanced money to complainant 
to be used for the purpose of farming crops of various vegetables 
and that when the vegetables had been harvested and sold com- 
plainant would repay the advances together with one-half of the 
net profits. Sander’s testimony was substantially the same. In 
addition, respondent relies upon a letter dated November 19, 
1969, and received from Coastal Production Credit Association 
in which it is stated that this association held the first mortgage 
on the vegetables produced by complainant during the spring of 
1969. 


Even assuming arguendo that Doro Company Inc., was a joint 
venturer with complainant in the growing and disposition of the 
crops involved herein, Doro Company Inc., was not a necessary 
or indispensable party complainant in this proceeding. The con- 
tract involved herein was entered into solely between complainant 
and respondent. If a contract is made in the name of one member 
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of a joint venture only, although for the benefit of all, it has been 
held that a suit to recover damages for the breach thereof may 
be maintained by the contracting member singly without joining 
his associates as plaintiff. Kreisle v. Wilson, 148 S. W. 1132; 48 
CJS, Joint Adventurers, §16, p. 875. Nor did the fact that Coastal 
Production Credit Association held a mortgage on the crop herein 
make it a necessary party. See Jst Natl. Bank v. Hoover, 218 
Pac. 1003, 114 Kan. 394. 


The failure of respondent to pay to complainant the net pro- 
ceeds of $21,511.93 is in violation of section 2 of the act. Rena~a- 
tion should be awarded to complainant in that amount with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant as reparation, $21,511.93, with interest there- 
on at the rate of 8 percent per annum from August 1, 1969, until 
paid. 


Respondent’s counterclaim is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 14,355) 


HARDEN FARMS OF CALIFORNIA v. H. R. BUSHMAN & SON, INC. 
PACA Docket No. 2-2218. Decided January 21, 1972. 


Broker status—Adjusted price—Dismissal 


Where it is established that respondent acted solely as broker, and where 
the evidence supports respondent’s contention that the terms of sale 
were modified, and where respondent has remitted the purchase price 
from each buyer to complainant, the complaint is dismissed. 


James V. Wright, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended. A timely complaint 
was filed in which complainant seeks a reparation award against 
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respondent in the amount of $812.10 in connection with a ship- 
ment of cauliflower in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an 
answer thereto, denying liability to complainant. 


Since the amount of damages claimed in the formal complaint 
does not exceed $1,500, the shortened method of procedure pro- 
vided in section 47.20 of the rules of practice (7 CFR 47.20) is 
applicable. Pursuant to such procedure, the parties were given 
the opportunity to submit additional evidence in support of their 
respective positions by means of verified statements. No such evi- 
dence was submitted. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Harden Farms of California, is a corporation 
whose address is P. O. Box 779, Salinas, California. 


2. Respondent, H. R. Bushman & Son, Inc., is a corporation 
whose address is 54 Produce Row, St. Louis, Missouri. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about September 25, 1970, in the course of interstate 
commerce, complainant sold to four buyers, through respondent 
as broker, one piggyback van of cauliflower, consisting of 1,176 
cartons, size 12’s, U. S. No. 1 grade, at an agreed price of $2.50 
per carton, plus 25 cents per carton for cooling charges, f.o.b. 
Salinas, California, for shipment to respondent at St. Louis, 
Missouri. Respondent was to deliver the cauliflower to the buyers, 
and to invoice and collect from the buyers for complainant’s 
account. 


4. Respondent issued four brokers standard memorandums of 
sale in connection with this transaction. Complainant made no 
objections to the terms stated in these memoranda. 


5. On September 25, 1970, complainant shipped from Salinas, 
California, to respondent at St. Louis, Missouri, the cauliflower 
involved herein on car PFE 160567. The cauliflower arrived at 
St. Louis, Missouri, on September 30, 1970. 


6. On October 12, 1970, complainant and the four buyers agreed 
to modify the terms of sale. Respondent issued corrected brokers 
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standard memorandums of sale refiecting such changes to com- 
plainant and each of the buyers on the same date. Complainant 
made no objection to the terms stated in these memoranda. 


7. Each buyer paid respondent in accordance with the cor- 
rected memorandum. 


8. Respondent has paid to complainant $2,304.30 in connection 
with this transaction. 


9. An informal complaint was filed on February 3, 1971, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


Complainant alleges a sale to respondent of the cauliflower 
involved herein. Respondent alleges that it acted solely as a 
broker in this transaction. It further alleges that complainant 
sold the cauliflower to four buyers at St. Louis, Missouri, and 
that respondent was to deliver the cauliflower to the buyers and 
to invoice and collect from the four buyers for complainant’s 
account. 


In support of its position that it sold the shipment to respond- 
ent, complainant has submitted in evidence its invoice addressed 
to respondent and dated September 25, 1970, which states that 
the cauliflower was sold to respondent. In support of its position 
that it acted solely as a broker in this transaction, respondent has 
submitted in evidence four separate brokers standard memoran- 
dums of sale issued to each buyer and to complainant. Each 
memorandum, dated September 29, 1970, shows a sale by com- 
plainant to one of the four buyers, and also states respondent 
was to invoice for complainant’s account. Respondent made no 
objection to the terms stated in complainant’s invoice, and neither 
complainant nor any of the buyers objected to any of the terms 
stated in respondent’s memoranda. Respondent also issued cor- 
rected brokers standard memorandums of sale to the complainant 
and each of the four buyers on October 12, 1970. No objections 
were raised by complainant or any of the buyers to these memo- 
randa either. Upon review of the evidence, we find that respond- 
ent acted solely as a broker in this transaction, and that com- 
plainant sold the cauliflower to four buyers at St. Louis, Missouri. 

It appears from the evidence that following arrival of the ship- 


ment at St. Louis, Missouri, complainant and the four buyers 
agreed to modify the terms of sale on October 12, 1970. Respond- 
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ent issued corrected brokers standard memorandums of. sale 
reflecting such changes to complainant and each buyer on the 
same date. Each buyer paid respondent in accordance with the 
corrected memorandum, and respondent has remitted the pur- 
chase price from each buyer to complainant in accordance with 
its brokerage duties. Accordingly, the complaint should be dis- 
missed. 
ORDER 


The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 14,356) 


BYRD PRODUCE COMPANY v. ALBANY PUBLIC MARKETs, INC. PACA 
Docket No. 2-2240. Decided January 21, 1972. 


Rejection—Damages 


Where respondent rejected shipment of produce without reasonable cause, 
damages are awarded complainant against respondent. 


Bruce S. Weiner, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended. A timely complaint was 
filed in which complainant seeks a reparation award against 
respondent in the amount of $674.40 in connection with a ship- 
ment of broccoli in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an 
answer thereto, denying liability to complainant. 


Since the amount of damages claimed in the formal complaint 
does not exceed $1,500, the shortened method of procedure pro- 
vided in section 47.20 of the rules of practice (7 CFR 47.20) is 
applicable. Pursuant to such procedure, the parties were given 
the opportunity to submit additional evidence in support of their 
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respective positions by means of verified statements. No such 
evidence was submitted. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Byrd Produce Company, is a corporation whose 
address is P. O. Box 965, Guadalupe, California. 


2. Respondent, Albany Public Markets, Inc., is a corporation 
whose address is 1640 Central Avenue, Albany, New York. At the 
time of the tranaction involved herein, respondent was licensed 
under the act. 


38. On January 28, 1971, in the course of interstate commerce, 
complainant sold to respondent one carload of broccoli, consisting 
of 840 cartons, U.S. No. 1 grade, Byco brand, at an agreed price 
of $3 per carton, plus $115 for top ice, or a total price of $2,635, 


f.o.b. Guadalupe, California, for shipment to respondent at Al- 
bany, New York. 


4. The contract between the parties was negotiated by a broker, 
Joey’s Brokerage of Albany, New York, Inc., which issued a 
Brokers Standard Memorandum of Sale in connection with the 
transaction. 


5. On January 28, 1971, complainant shipped the broccoli in- 
volved herein in car PFE 60075 from Guadalupe, California, to 
respondent at Albany, New York. 


6. The carload of broccoli arrived at Albany, New York, at 
11:00 a.m. on February 5, 1971. A restricted Federal condition 
inspection was made of the broccoli at 12:30 p.m. on the same 
date. The results of such inspection, in part, are as follows: 


“Condition: Mostly-fresh and of good green color. In most 
samples from 1 to 8 bunches per carton 7 to 21%, 
in some none, averaging 13% damage by turning 
yellow to reddish brown and flowering bud clus- 
ters. Average 1% decay. 


“Remarks: This inspection and certificate is restricted to 


upper 3 layers 3 stacks each side of door and 
space between doorways.” 


Following such inspection, respondent notified the broker of the 
inspection results. The broker notified complainant by telephone 
of the inspection results on the same date, February 5, 1971. 
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7. Respondent advised the carrier that it was rejecting the 
shipment at 3:15 p.m. on February 5, 1971. At 3:31 p.m. on the 
same date, the carrier sent a telegram to. complainant stating 
that the shipment had been rejected by respondent and requesting 
disposition instructions from complainant. 


8. On February 5, 1971, at 6:15 p.m., the broker informed 
complainant by telephone that respondent was applying for an 
unrestricted Federal inspection to be made on Saturday morning, 
February 6, 1971. 


9. On February 5, 1971, at 6:21 p.m. EST, complainant sent 
respondent a telegram which stated that it was not accepting 
respondent’s rejection of the shipment, that it would dispose of 
the car to best advantage, and that it would hold respondent 
responsible for any loss incurred on the shipment. 


10. Complainant diverted car PFE 60075 from Albany, New 
York, to New York, New York, where the broccoli was resold. 
The resale occurred on February 9, 1971, and complainant re- 
ceived from such resale net proceeds in the amount of $1,960.60. 


11. The formal complaint was filed on June 14, 1971, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that although it shipped to respondent a 
carload of broccoli meeting contract requirements, respondent 
rejected the shipment without reasonable cause on February 5, 
1971. Respondent alleges that it did not reject the shipment, and 
that the carrier made a mistake in advising complainant that 
respondent had rejected the shipment. Respondent contends that 
it only informed the carrier to remove the car from its warehouse 
and leave it outside in order to accommodate incoming railroad 
cars. Respondent further contends that complainant diverted the 
car from Albany, New York, on February 5, 1971, and refused 
to allow respondent to obtain an unrestricted inspection of the 
broccoli on Saturday morning, February 6, 1971. 


There is no dispute between the parties that the carrier sent 
a telegram to complainant at 3:31 p.m. on February 5, 1971, 
which stated that the shipment had been rejected by respondent. 
In a letter which is part of the report of investigation in this 
case, the carrier states that the car was rejected by J. Conway 
at 3:15 p.m. on February 5, 1971. Although respondent had sev- 
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eral opportunities to submit a statement from J. Conway to deny 
or rebut the carrier’s statement, it did not do so. Upon review 
of the evidence on this issue, we find that respondent rejected 
the shipment on February 5, 1971. 


The last question to be decided is whether respondent’s rejec- 
tion was made without reasonable cause. A restricted Federal 
condition inspection was made of the broccoli at 12:30 p.m. on 
February 5, 1971, the date of arrival. Such inspection showed, 
on the average, 13 percent damage by discoloration and flowering 
of the bud clusters and 1 percent damage by decay. Under the 
standards for broccoli, U.S. No. 1 grade, it is provided, in part, 
that 10 percent of the broccoli in any lot may fail to meet the 
requirements of this grade, including therein not more than 2 
percent for bunches which are affected by decay (7 CFR 51.3556 
& 3560). Based on the inspection results at destination, we 
conclude that the deterioration found at destination was not 
abnormal and that there was no breach by complainant of the 
warranty of suitable shipping condition. See section 46.43(j) of 
the regulations issued pursuant to the act (7 CFR 46.43(j)). 
Respondent’s rejection, therefore, was without reasonable cause 
and in violation of section 2 of the act. 


The measure of damages where a shipment is rejected without 
reasonable cause is the difference between the contract price and 
the amount realized from resale, provided the resale is made in 
good faith and in a commercially reasonable manner. Uniform 
Commercial Code §2-706. The broccoli was resold at New York, 
New York, on February 9, 1971. We find that the resale, from 
which complainant realized net proceeds of $1,960.60, was made 
in good faith and in a commercially reasonable manner. We con- 
clude that complainant sustained damages in the amount of 
$674.40 as a result of respondent’s rejection without reasonable 
cause, which amount represents the difference between the con- 
tract price ($2,635) and the amount realized on resale 
($1,960.60). Reparation in that amount, with interest, should be 
awarded to complainant against respondent. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $674.40, with interest thereon 
at the rate of 8 percent per annum from March 1, 1971, until 
paid. 


Copies of this order shall be served upon the parties. 
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(No. 14,357) 


F. H. HOGUE PRODUCE Co. v. DIXIE BROKERAGE Co. PACA Docket 
No. 2-2110. Decided January 21, 1972. 


Dismissal—Improper party respondent 


Where respondent acted solely as broker in the sale of cantaloupes and did 
not guarantee payment by the buyer, the complaint is dismissed. 


Bruce S. Weiner, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation in the amount of $301 in connection with a 
shipment of cantaloupes in interstate commerce. 


A copy of the investigation report prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent. Respondent filed an answer 
thereto, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in 
section 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Pursuant to this procedure, respondent filed an answering state- 
ment and complainant filed a statement in reply. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, F. H. Hogue Produce Co., is a corporation 
whose address is P. O. Box 191, Yuma, Arizona. 


2. Respondent is an individual, Edward Milton Hall, doing 
business as Dixie Brokerage Co., whose address is 1037 East 
Parkway South, Memphis, Tennessee. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


3. On September 22, 1970, in the course of interstate commerce, 
complainant sold to Consolidated Tomato Company, Memphis, 
Tennessee, 75 crates of cantaloupes at $4.00 per crate, F.O.B. 
Firebaugh, California. These cantaloupes were part of a pool 





F. H. HOGUE PRODUCE v. DIXIE BROKERAGE 141 
Cite as 31 A.D. 140 


shipment containing cantaloupes for two other buyers. The con- 
tract was negotiated by respondent, acting as a broker. 


4. Complainant shipped the cantaloupes to respondent who 
delivered them to the three buyers including 75 crates to Consoli- 
dated. 


5. Complainant invoiced respondent and respondent invoiced 
Consolidated. 


6. Respondent sent a Confirmation of sale to complainant, 
showing the pool as the buyer, with 75 crates purchased by Con- 
solidated. 


7. Complainant did not object to the memorandum of sale. 


8. Consolidated has failed to pay either complainant or re- 
spondent. 


9. The formal complaint was filed on March 11, 1971, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


The basic question here for decision is whether complainant 
sold the 75 crates of cantaloupes to respondent or whether com- 
plainant sold them to Consolidated Tomato Co. 


The Confirmation of sale dated September 22, 1970, shows a 
sale to “Pool” and lists below the names of the three buyers and 
the quantities bought by each. Consolidated was shown as the 
buyer of 75 crates. Respondent states in his answer that he sent 
copies of the confirmation to the seller and to the buyers. Com- 
plainant does not deny receiving a copy of the confirmation and 
there is no evidence that it objected to it. 


On the basis of the evidence presented, we conclude in the 
transaction in question Consolidated was the buyer, respondent 
was acting as a broker, and respondent did not guarantee pay- 
ment by Consolidated. It necessarily follows that the complaint 
against respondent should be dismissed. 


ORDER 
The complaint is dismissed. 


Copies hereof shall be served upon the parties. 
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(No. 14,358) 


ANTHONY ABBATE FRUIT DISTRIBUTORS v. GIANUKOS-MANDOLINI 
COMPANY. PACA Docket No. 2-1804. Decided January 24, 
1972. 


Abnormal transportation service and conditions— 
Rejection without cause 


Where complainant shipped produce that met contract specifications at ship- 
ping point, respondent’s rejection was without reasonable cause and 
respondent is liable for the purchase price. 


Gilbert A. Horn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed with the Department on June 26, 
1970, it is alleged that complainant sold to respondent 1,634 
crates of nectarines for $6,707.90; that complainant shipped 
nectarines of the kind, quality, and size called for in the contract; 
that respondent accepted the shipment at destination and has 
paid complainant $3,173.74 of the sale price; but that respondent 
has failed and refused to pay complainant the balance of $3,534.16 
due on the contract, for which amount claim is made. 


A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served on respondent on 
July 9, 1970. A copy of the report of investigation was served on 
complainant on July 10, 1970. Respondent’s answer was filed on 
August 17, 1970. 


Respondent admits purchasing a truckload of nectarines from 
complainant but alleges the sale was made on the basis of U.S. 
No. 1 grade on arrival at New York, New York. Respondent 
alleges further that the nectarines arrived in New York in a 
badly deteriorated condition; that the shipment was sold at 
auction for complainant’s account; and that the net proceeds of 
the sale in the amount of $3,173.74 were remitted to and accepted 
by complainant. 


An oral hearing was held at Chicago, Illinois, on February 4, 
1971. Anthony Abbate testified for complainant. Respondent was 
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represented at the hearing by counsel and presented the testi- 
mony of Stanley Grelecki and Peter D. Gianukos. Both parties 
submitted briefs. 


FINDINGS OF FACT 


1. Complainant, Anthony Abbate, is an individual doing busi- 
ness as Anthony Abbate Fruit Distributors, whose address is Post 
Office Box 547, Fresno, California. 


2. Respondent, Gianukos-Mandolini Company, is a partnership 
composed of Peter D. Gianukos, Pota C. Gianukos, and Primo 
Mario Mandolini, whose address is 44 South Water Market, Chi- 
cago, Illinois. At the time of the transaction involved in this 
complaint, respondent was licensed under the act. 


3. On or about June 8, 1969, in the course of interstate com- 
merce, complainant, by oral contract, sold to respondent 1,600 
lugs and 34 baskets of nectarines, U.S. No. 1 grade or better at 
shipping point, for a total price of $6,707.90, including precooling 
charges and the installation of a Ryan recording thermometer, 
f.o.b. Orange Cove, California, for shipment to New York, New 
York. 


4. On or about June 19, 1969, 1,634 containers of nectarines 
meeting contract requirements were loaded on a Ray Brothers 
truck at Orange Cove, California. At the time of loading, the 
nectarines were inspected by a Federal-State inspector who cer- 
tified them to be of U.S. Extra No. 1 quality, standard pack, 
with no decay. A Ryan recording thermometer was installed in 
the truck. 


5. The truck left Orange Cove on June 19, 1969, with instruc- 
tions to the driver to keep the temperature at 36°. While enroute, 
respondent directed the trucker to deliver the shipment of nec- 
tarines to Holzer Fruit Co., New York, New York. 


6. The recording thermometer shows that the temperature in 
the truck fluctuated between 33° and 62° during the four-day 
period that the shipment was in transit from California to New 
York. 


7. The shipment arrived at Holzer Fruit Co., New York, New 
York, on or about June 23, 1969. The load was inspected by a 
private inspection service at 12:40 a.m. and 1:45 p.m., June 23. 
The temperature of the commodity on the first inspection was 
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35° at the top and 33° at the bottom. The second inspection made 
after one-half of the load had been removed revealed tempera- 
tures of 62° at the top and 52° at the bottom. The inspection 
report shows a range of 10 to 100%, average 65% full ripe and 
slightly soft to soft, an average of 6% bruising damage and an 
average of 7% decay. A Federal inspection was made at 8:50 a.m. 
on the same day following unloading. The temperature of the 
product was found to range from 50° to 56°. The lugs had an 
average of 15% soft, 9% damage by bruising scattered through- 
out the pack and 8% Rhizopus Rot in all stages. The baskets had 
an average of 5% soft, 4% damage by bruising scattered through- 
out the pack and 5% Rhizopus Rot in all stages. 


8. On June 23, 1969, respondent notified complainant by tele- 
gram of the overripe and decayed condition of the fruit and 
advised that the shipment would be sold on the New York Fruit 
Auction for complainant’s account in order to minimize loss. 


9. The shipment was sold on June 23, 1969, by the New York 
Fruit Auction Corp. for gross proceeds of $3,505.80. Net proceeds 
in the amount of $3,263.74 were remitted to Holzer Fruit Co. 
which in turn paid $3,173.74 to respondent. 


10. On or about December 17, 1969, complainant sent respond- 
ent a letter confirming a series of telephone and telegraph mes- 
sages about the shipment and stating that the nectarines graded 
U.S. No. 1 Extra at shipping point, and that no allowance would 
be made on the purchase price. 


11. On or about April 22, 1970, respondent remitted a check 
for $3,173.74 to complainant accompanied by a payment memo- 
randum representing this sum to be the proceeds of the sale of 
the nectarines. No other payments have been made on this ship- 
ment. 


12. An informal complaint was filed on March 9, 1970, which 
was within nine months after the accrual of the cause of action. 


CONCLUSIONS 


It is complainant’s position that the nectarines were sold to 
respondent on an f.o.b. basis; that it was agreed the fruit would 
be U.S. No. 1 grade or better at the time of shipment; and that 
the nectarines shipped to respondent were in accordance with the 
contract. Respondent alleged in its answer, as it did during the 
investigation of the informal complaint, that the nectarines were 





ANTHONY ABBATE FRUIT v. GIANUKOS-MANDOLINI 145 
Cite as 31 A.D. 142 


to be U.S. No. 1 grade on arrival at New York. However, at the 
oral hearing, Peter D. Gianukos, who handled the transaction 
with complainant, testified that nothing was said during the nego- 
tiations as to the grade of the fruit but he understood it would be 
U.S. No. 1 grade at shipping point. It is concluded that the con- 
tract called for nectarines grading U.S. No. 1 or better at the 
time of shipment as testified by complainant. The Federal-State 
shipping point inspection certificate states that the fruit graded 
U.S. Extra No. 1 quality, a better grade than U.S. No. 1. 


It seems to be respondent’s contention that its telegram to 
complainant of June 23, 1969, constituted a rejection and that 
the failure of complainant to reply to this telegram was an 
acquiescence in such rejection and also in the resale for com- 
plainant’s account. There is no merit to this contention. The 
nectarines were unloaded the same day prior to the sending of 
the telegram. It is concluded that respondent accepted the fruit 
by unloading it. 


Having accepted the nectarines on arrival, respondent became 
liable to complainant for the full purchase price thereof, less the 
damages resulting from any breach of contract by complainant. 
The burden of proving such breach and the resulting damages 
rests upon respondent. 


Section 46.43(i) of the regulations (7 CFR 46.43(i)), defines 
the term “‘f.o.b.” to mean that the produce sold is to be in suitable 
shipping condition when loaded and that the buyer assumes all 
risk of damage and delay in transit not caused by the seller. 
Section 46.43(j) defines “Suitable Shipping Condition” to mean, 
in relation to direct shipments, that the commodity, at the time 
of billing, is in a condition which, if the shipment is handled 
under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the contract destina- 
tion agreed upon between the parties. 


Both parties admit that the time the truck was in transit be- 
tween Orange Cove and New York was normal and that the 
instruction given to the trucker to keep the temperature enroute 
at 36° was proper. There is a dispute between the parties as to 
who hired the truck and gave instructions as to refrigeration 
enroute. Complainant testified that, at the request of Peter Gia- 
nukos, he told a truck broker to contact respondent about furnish- 
ing a truck to haul the nectarines and that respondent made all 
the arrangements for the truck. Gianukos denied that he had any- 
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thing to do with the hiring of the truck. Since the refrigeration 
instructions given to the trucker were proper, it makes no dif- 
ference whether complainant or respondent gave them. The im- 
portant fact is the recording thermometer on the truck showed 
that, for some unexplained reason, the temperature in transit 
did not stay at 36° but fluctuated from approximately 33° to 62°. 
Complainant testified that such high and fluctuating temperatures 
were directly responsible for the overripe condition of the fruit 
found on arrival. There is no evidence to the contrary. It is con- 
cluded that the transportation services and conditions were not 
normal and, therefore, the warranty of suitable shipping con- 
dition is inapplicable here. 

The failure of respondent to pay to complainant $3,534.16, the 
balance of the purchase price, is in violation of section 2 of the 
act. Reparation should be awarded to complainant in that amount 
with interest. 

ORDER 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,534.16, with interest thereon 
at the rate of 8 percent per annum from August 1, 1969. until 
paid. 

Copies of this order shall be served upon the parties. 


REPARATION AWARDED—ADMISSION OF LIABILITY 


(No. 14,359) 


CUSUMANO Bros. Co. INC. v. TOM LOMBARDO. PACA Docket 
2-2352. Reparation of $504.75 with 8 percent interest from 
January 21, 1971, awarded complainant against respondent 
in order issued January 27, 1972, by Thomas J. Flavin, Judi- 
cial Officer. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 14,360) 


THOMAS J. HOLT Co. INC. v. LAGUNA PRODUCE DiIsT., INC. PACA 
Docket 2-2417. Reparation of $6,042.97 with 8 percent in- 
terest from July 1, 1971, awarded complainant against 
respondent in order issued January 10, 1972, by Thomas J. 
Flavin, Judicial Officer. 
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(No. 14,361) 


OAKFIELD & ELBA GROWERS, INC. v. ORRELL PRODUCE Co. PACA 
Docket 2-2415. Reparation of $463.50 with 8 percent interest 
from July 1, 1971, awarded complainant against respondent 
in order issued January 10, 1972, by Donald A. Campbell, 
Judicial Officer. 


(No. 14,362) 


Roy LEE SMITH PRODUCE, INC. v. ORRELL PRODUCE Co. PACA 
Docket 2-2414. Reparation of $236 with 8 percent interest 
from January 1, 1971, awarded complainant against respond- 
ent in order issued January 10, 1972, by Donald A. Campbell, 
Judicial Officer. 


(No. 14,363) 


J. H. (Joe) STROER POTATO Co. v. HERBERT SWEANEY PRO. PACA 
Docket 2-2413. Reparation of $1,605.27 with 8 percent in- 
terest from April 1, 1971, awarded complainant against 
respondent in order issued January 10, 1927, by Donald A. 
Campbell, Judicial Officer. 


(No. 14,364) 


BILL BORCHARDT Co. v. AGRO RESOURCES, INC. PACA Docket 
2-2384. Reparation of $14,410 with 8 percent interest from 
April 1, 1971, awarded complainant against respondent in 
order issued January 19, 1972, by Thomas J. Flavin, Judicial 
Officer. 


(No. 14,365) 


QUALITY PRODUCE (EXETER) LTD. v. PAT GEORGE & Co. PACA 
Docket 2-2426. Reparation of $452.50 with 8 percent interest 
from April 1, 1971, awarded complainant against respondent 
in order issued January 28, 1972, by Thomas J. Flavin, Judi- 
cial Officer. 
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(No. 14,366) 


MENDELSON-ZELLER Co. INC. v. PAT GEORGE & Co. PACA Docket 
2-2427. Reparation of $6,687.65 with 8 percent interest from 
August 1, 1971, awarded complainant against respondent in 
order issued January 28, 1972, by Thomas J. Flavin, Judicial 
Officer. 


(No. 14,367) 


CASCADIAN FRUIT SHIPPERS, INC. v. PAT GEORGE & Co. PACA 
Docket 2-2428. Reparation of $911.25 with 8 percent interest 
from June 1, 1971, awarded complainant against respondent 


in order issued January 28, 1972, by Thomas J. Flavin, Judi- 
cial Officer. 


(No. 14,368) 


JACK BROWN PRODUCE, INC. v. PAT GEORGE & Co. PACA Docket 
2-2429. Reparation of $4,301.75 with 8 percent interest from 
July 1, 1971, awarded complainant against respondent in 
order issued January 28, 1972, by Thomas J. Flavin, Judicial 
Officer. 


(No. 14,369) 


PARKER BANANA COMPANY v. § & J BANANA Co. PACA Docket 
2-2430. Reparation of $2,273.65 with 8 percent interest from 
September 1, 1971, awarded complainant against respondent 
in order issued January 28, 1972. 


(No. 14,370) 


STEVE HUGGARD v. S & J BANANA Co. PACA Docket 2-2431. Rep- 
aration of $2,219.25 with 8 percent interest from June 1, 
1971, awarded complainant against respondent in order 
issued January 28, 1972. 


(No. 14,371) 


TROPICANA TRADING CORPORATION v. PITTSBURGH BANANA CO. 
PACA Docket 2-2432. Reparation of $4,765.40 with 8 percent 
interest from July 1, 1971, awarded complainant against 
respondent in order issued January 31, 1972, by Thomas J. 
Flavin, Judicial Officer. 
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(No. 14,372) 


STANDARD FRUIT AND STEAMSHIP COMPANY v. PITTSBURGH BA- 
NANA Co. PACA Docket 2-2433. Reparation of $5,932.65 with 
8 percent interest from October 1, 1971, awarded complain- 


ant against respondent in order issued January 31, 1972, by 
Thomas J. Flavin, Judicial Officer. 


(No. 14,373) 


GROWERS EXCHANGE, INC. v. S & F Foops COMPANY. PACA 
Docket 2-2439. Reparation of $696.50 with 8 percent interest 
from January 1, 1971, awarded complainant against respond- 
ent in order issued January 31, 1972, by Thomas J. Flavin, 
Judicial Officer. 


(No. 14,374) 


WALKER AND HAGAN PACKING HOUSE v. VALLEY PRODUCE DIs- 
TRIBUTORS. PACA Docket 2-2440. Reparation of $3,508 with 
8 percent interest from April 1, 1971, awarded complainant 
against respondent in order issued January 31, 1972, by 
Thomas J. Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 14,375) 


GRIDLEY, MAXON AND COMPANY v. ZEIDENSTEIN BROS PACA 
Docket 2-2026. Order issued January 13, 1972, by Donald A. 
Campbell, Judicial Officer. 


(No. 14,376) 
UNITED MELON DISTRIBUTORS, INC. v. ED BLAYLOCK PRODUCE. 


PACA Docket 2-2405. Order issued January 27, 1972, by 
Thomas J. Flavin, Judicial Officer. 








SUBJECT INDEX OF AGRICULTURE DECISIONS 


JANUARY 1972 


AGRICULTURAL MARKETING AGREEMENT ACT, 1937 ean 
APPLICATION TO DISMISS 
Granted, for failure to state grievance 1 
DISMISSAL OF PETITION 
On motion of petitioner, without prejudice 3 
WITHDRAWAL OF PETITION 
By stipulation of parties or consent 2 
PACKERS AND STOCKYARDS ACT, 1921 
AGENT 
Of disclosed principal, order upon reconsideration re- 
instating prior order 105 
Principal liable for costs incurred by agent 51 
CHECKS 
Insufficient funds 56 
CONSENT ORDER 
Bonding requirements 21, 23, 95, 97, 99 
Cease and desist 7, 11, 18, 21, 28, 26, 88, 36, 48, 
47, 97, 99, 101 
Conflict of interest 25, 33, 47 
Failing to pay when due 11, 17,19, 27, 36 
Failing to remit shippers proceeds promptly 101 
False weights 30 
Financial requirements 43 
Financing dealers ’ 7 
Improper maintenance of shippers proceeds account 7, 13, 33, 
43, 47, 101 
Insolvency 19, 27, 101 
Insufficient funds checks 11, 17, 19, 27 
Insufficient funds consignment proceeds checks 138, 43, 101 
Packer 36 


Records 11, 19, 27, 30, 43, 101 



























31 A.D.] SUBJECT INDEX OF ARGI. DECISIONS, JAN. 1972 151 





Page 
Packers and Stockyards Act, 1921—Cont. 
CONSENT ORDER—Cont. 
Sale of consigned livestock to employees, ete 25, 33, 47 
Suspension of registration (7 days) for failing to pay 
when due 17 
Suspension of registration (14 days and thereafter 
while insolvent) 19, 27 
Suspension of registration (15 days) for false weighing 30 
Suspension of registration until bonded 95 
Suspension of registration while insolvent 101 
Untrue or incomplete accounts of sale 7, 25, 33 
Untrue of incomplete scale tickets 30 
CORPORATION 
Not liable for debts of salaried employee 38 
DISMISSAL (disciplinary) 
Of false weighing charges 81 
INSOLVENCY 
Suspension of registration (15 days and thereafter while 
insolvent) 59 
Suspension of registration (30 days and thereafter while 
insolvent) 56 
MARKET AGENCY 
Conflict of interest 63, 81 
Deposits of shippers proceeds to include amounts over- 
due from customers 63, 81 
Dismissal of false weighing charges 81 
Employment of dealers, other market agencies, etc. 63 
Failure to charge trucking expense in full 63, 81 
False weighing charges dismissed 81 
False weighing, suspension of registration (30 days) 63 
Misuse of shippers proceeds 63, 81 
Payment of expenses of buyers attending sale 63 
Records, full description 63 


Sale of consigned livestock to employees etc. 63, 81 








Packers and Stockyards Act, 1921—Cont. 
MARKET AGENCY—Cont. 


Suspension of registration (30 days) for false weighing 


Untrue or incomplete accounts of sale 


Untrue or incomplete scale tickets 


PRINCIPAL 


Liable for costs incurred by agent 


PURCHASE PRICE 
Cease and desist from failing to pay when due 


RECONSIDERATION (reparation) 


Order upon 


RECORDS 
Full description 
WEIGHTS 


Dismissal of false weighing charges 


Suspension of registration (30 days) for false weighing 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ADJUSTMENTS 
Evidenced by corrected memorandums of sale 


ASSIGNMENT OF CLAIMS 


Reparation awarded 


BROKER 
Not liable 
Status established 


CAUSE OF ACTION 


Time of accrual 


COUNTERCLAIM 


Untimely claim for setoff 


DAMAGES 


Resulting from rejection 


SUBJECT INDEX OF AGRI. DECISIONS, JAN. 1972 





[31 A.D. 


56, 


Page 


63 
63, 81 
63, 81 


51 


56, 59 


105 


59, 63 


81 


63 


133 


109 


133, 140 


133 


128 


128 


31 A.D.] SUBJECT INDEX OF AGRI. DECISIONS, JAN. 1972 153 


Perishable Agricultural Commodities Act, 1930—Cont. 


Page 
DISMISSAL 
Broker not liable .......... Bey antack 133, 140 
Improper party ............. ee ey datas: a 
Interstate commerce not established 117 
Untimely counterclaim for setoff : 5 128 
Where price adjustment established 133 
EVIDENCE 
Memorandum of sale 133 
FAILURE TO PAY (disciplinary) 
Publication of facts 120 
Purchase price 120 
GUARANTY OF PAYMENT 
Not established 140 
JURISDICTION 
Interstate commerce not established 117 
Untimely counterclaim for setoff 128 
PROPER OR IMPROPER PARTY 
Improper party respondent 140 
Proper party complainant 128 
PUBLICATION OF FACTS 
Failure to pay 120 
RECONSIDERATION (disciplinary) 
Dismissal of complainant’s contention that sanction is 
too lenient 122 
Prompt payment requirements 122 
REJECTION 
Without reasonable cause 136, 142 
REPEATED AND FLAGRANT VIOLATIONS 
Failure to pay 120 
Finding of 120 


Publication of facts 120 



















SUBJECT INDEX OF AGRI. DECISIONS, JAN. 1972 


Perishable Agricultural Commodities Act, 1930—Cont. 


SETOFF 


Untimely counterclaim for 


SUITABLE SHIPPING CONDITION 
Broccoli 
Failure to establish breach 
Nectarines 


Not applicable 


TIMELINESS 


Untimely counterclaim for setoff 


TRANSPORTATION SERVICE AND CONDITIONS 
Abnormal temperature 


Nectarines 


w U. S. GOVERNMENT PRINTING OFFICE: 


Page 


128 


136 
136 
142 
142 


142 
142 


1972—481-839/8 








